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l. Introductory remarks

1. On 7 December 2021, | wrote to the Minister for Foreign Affairs of the Republic of Poland,

Mr Zbigniew Rau, requesting explanations concerning the manner in which the internal law of

Poland! ensures the effective implementation of Articles 6 and 32 of the European Convention
onHuman RitgiCtosrventi ono) f ol |l owi @ogstitutidnal Cqurtaf g me n t
24 November 2021 in the case K 6/21, to be provided no later than 7 March 2022 (Appendix I).

In doing so, | availed myself of the competence granted to the Secretary General of the Council

of Europe under Article 52 of the Convention.

2. My request was triggered by the above-mentioned judgment, stating that Article 6,
paragraph 1 of the Convention, as interpreted by the European Court of Human Rights
(the European C o u t i ingompatible with the constitution. Article 6, paragraph 1 of the
Convention sets out that A[i]n the determination
charge against them, everyone has the right to a fair hearing by an independent and impartial

tribunal e st alnlitt pdgmant, theyConktitutioral. Court found that Article 6,
paragraph 1 of the Convention was inconsistent wi
used in that provision comprised the Constitutional Court and insofar as it granted the European
Court jurisdiction to review the legality of the

The judgment was rendered upon a request filed by the Prosecutor General with the Constitutional
Court to review the constitutionality of the standards derived by the European Court in application
of Article 6, paragraph 1 of the Convention in the case of Xero Flor w Polsce sp. z 0.0. v. Poland?
(see further below, paragraph 8).

3. The Minister for Foreign Affairs replied to this request by letter dated 8 March 2022
(Appendix II).

4. On 10 March 2022, the Constitutional Court delivered its judgment in the case K 7/21.
In that judgment, it concluded that Article 6, paragraph 1 of the Convention as interpreted by
the European Court was incompatible with the constitution insofar as:

- itextended the term fAcivil rights and obligatic
administrative function in the structure of the ordinary judiciary in the internal legal system;

- inthe determination of whether a @t rBubpeanal 0 i s
Court: (a) to ignore the provisions of the constitution, statutes and the judgments of the
Constitutional Court; (b) to create independently norms pertaining to the procedure for
domestic judicial appointments; (c) to review statutes concerning the court system and
competence of the courts, as well as the statute governing the National Council of the
Judiciary, from the perspective of their compatibility with the constitution and the Convention.

This judgment was also rendered upon a request filed by the Prosecutor General with
the Constitutional Court to review the constitutionality of the standards derived by the
European Court in application of Article 6, paragraph 1 of the Convention in the cases of Broda
and Bojara® and Reczkowicz* (see further below, paragraph 8).

L All references made to national authorities and internal laws in the following are, unless otherwise indicated, to those of the
Republic of Poland.

2 Xero Flor w Polsce sp. z 0.0. v. Poland, Application No. 4907/18, judgment of 7 May 2021 (available only in English). All
judgments by the European Court referred to in the main body of this document are rendered against Poland, unless otherwise
indicated.

3 Broda and Bojara v. Poland, Application Nos. 26691/18 and 27367/18, judgment of 29 June 2021 (available only in French).

4 Reczkowicz v. Poland, Application No. 43447/19, judgment of 22 July 2021 (available only in English).


https://hudoc.echr.coe.int/eng/?i=001-210065
https://hudoc.echr.coe.int/eng/?i=001-210693
https://hudoc.echr.coe.int/eng/?i=001-211127
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5. On 16 March 2022, | requested the Minister for Foreign Affairs to provide additional
explanations on the manner in which the internal law ensured the effective implementation of
Articles 6 and 32 of the Convention in the light of this new judgment of the Constitutional Court
(Appendix IlI).

0. In his letter dated 23 June 2022, the Minister for Foreign Affairs furnished additional
explanations (Appendix IV). Thereafter, | asked the Minister to provide a courtesy English translation
of the relevant judgments of the Constitutional Court, notably that of 24 November 2021 in the case
K 6/21 and that of 10 March 2022 in the case K 7/21, by the end of July 2022. The government duly
transmitted the requested translation of the two judgments (Appendices V and VI).

7. The present report focuses on the assessment of the information provided by the
government on how the internal law ensures the effective implementation of the Convention
requirements in light of the above-mentioned judgments of the Constitutional Court. It should not
be seen as prejudging any possible decisions in related cases pending before the European Court.

8. It is recalled that the European Court already delivered several judgments relevant for
the purposes of the present report. These might be summarised as follows:

- Xero Flor w Polsce sp. z 0.0.%, finding a violation of the righttoafi t r i éstablishéd
by lawdon account of the participation of Judge M.M., whose election by the eighth-
term Sejm (the lower house of the bicameral parliament) in December 2015 was

vitiated by grave irregularites i n t he Constituti onal Courtbs

appl i c asttatibnal coonplaint in 2017;

- Broda and Bojara®, finding a violation of the right of access to court on account of the
premature termination, based on temporary legislation in force between August 2017

and February 2018, 0f t he appl i c &g vicépresidemtsrof eorégiormalf f i ¢

court, without any possibility of examination by a body exercising judicial duties;

- Reczkowicz’, Do | i Esek and Ozimek® and Advance Pharma sp. z 0.0.°, finding
violations of t e Aa p esthilishearby lavg inter alig, lort accoumt
of the fact that the judges of the Disciplinary Chamber, Extraordinary Review Chamber
and Civil Chamber of the Supreme Courtt hat deal t wi t hestwhre
appointed through a deficient procedure involving the National Council of the Judiciary,
a body which since 2018 had offered no sufficient guarantees of independence from
the legislative or executive powers.

9. In the meantime, an important influx of applications raising issues of judicial independence i
similar to those examinedinR e ¢ z k o wi ¢ z-Ficelbamd Qzifsk larad Advanced Pharma sp.
z0.0.1 has beenregistered by the European Court. On 25 April and 25 July 2022 respectively,
the European Court notably communicated to the government 57 such applications.*
On 25 July 2022, the European Court also communicated the application of Botor'! which
raises similar questions as those dealt with in the Xero Flor w Polsce sp. z 0.0 judgment.

5 Xero Flor w Polsce Sp. z 0.0. v. Poland, Application No. 4907/18, judgment of 7 May 2021 (available only in English).

5 Broda and Bojara v. Poland, Application Nos. 26691/18 and 27367/18, judgment of 29 June 2021 (available only in French).

" Reczkowicz v. Poland, Application No. 43447/19, judgment of 22 July 2021 (available only in English).

8Do | i Esek and Ozimek v. Poland, Application Nos. 49868/19 and 57511/19, judgment of 8 November 2021 (available only
in English).

9 Advance Pharma sp. z 0.0. v. Poland, Application No. 1469/20, judgment of 3 February 2022 (available only in English).

19 For more details, see the press releases ECHR 136 (2022) of 25 April 2022 and ECHR 248 (2022) of 25 July 2022.

11 For more details, see the press release ECHR 249(2022) of 25 July 2022 and the communication on 7 July 2022 of the
application Botor v. Poland (no. 50991/21, available only in English) which was lodged on 11 October 2021.

appl i


https://hudoc.echr.coe.int/eng/?i=001-210065
https://hudoc.echr.coe.int/eng/?i=001-210693
https://hudoc.echr.coe.int/eng/?i=001-211127
https://hudoc.echr.coe.int/eng/?i=001-213200
https://hudoc.echr.coe.int/eng/?i=001-215388
https://hudoc.echr.coe.int/eng-press?i=003-7314515-9978708
https://hudoc.echr.coe.int/eng-press?i=003-7392626-10111158
https://hudoc.echr.coe.int/eng-press?i=003-7392627-10111159
https://hudoc.echr.coe.int/eng/?i=001-218727
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10. The European C o u rfihabjedgments mentioned above are currently pending before
the Committee of Ministers for supervision of their execution pursuant to Article 46 of the
Convention. In June 2022, at its first examination of the case Xero Flor w Polsce sp. z o0.0.,
the Committee of Ministers noted with grave concern the declaration of partial
unconstitutionality of Article 6, paragraph 1 of the Convention by the Constitutional Court in its
judgment of 24 November 2021. It reiterated that the provisions of national law could not justify
a failure to perform obligations stemming from international treaties which the state had
chosen to ratify. The Committee of Ministers insisted upon the unconditional obligation
assumed by Poland under Article 46 of the Convention to abide by the judgments of the
European Court and urged the authorities to inform it about the possible steps towards an
appropriate solution for the execution of the present judgment. The next examination of this
case is envisaged for December 2022.12

11. In its Resolution 2316 (2020)*® on the functioning of democratic institutions in Poland,
the Parliamentary Assembly noted that the constitutional crisis that had ensued from the
irregular composition of the Constitutional Court in December 2015 remained of concern and
should be resolved. The Parliamentary Assembly was especially concerned about the

potenti al i mpact of the Constitutional Court os
obligations undel Italdoeeplpr&ipimer alia, it ] abuse of disc

procee di ngs agai®®nst judges. 0

12. In the report following her visit in March 2019 to Poland, the Council of Europe
Commissioner for Human Rights regretted the persisting controversy surrounding the election
and the status of the Co nstardsavdral af itsanéw judges 'f
She also called for recognition of the legitimacy of the election of three judges in October 2015
by the previous Sejm and their swearing into office.’

13. Other Council of Europe bodies have equally expressed their concerns in respect of
the issues addressed in the present report, including the European Commission for
Democracy through Law (Venice Commission)*® and the Group of States against Corruption
(GRECO)®.

12 1436th meeting (DH), June 2022 - H46-18 Xero Flor w Polsce sp. z 0.0. v. Poland (no. 4907/18).

13 parliamentary Assembly Resolution 2316 (2020) is accessible here.

14 Ibid, paragraph 6.

15 |bid, paragraph 11.

%The Commi ssioner ds r EpnonDH(2009)17, 2vRilablelomyein Exdlish)ds accessible here. The response
given by the government to that report is accessible here.

17 1bid. It is recalled that the constitutional crisis in Poland was triggered, inter alia, by the lawful election of three judges to the
Constitutional Tribunal by the Sejm in October 2015. The government refused to recognise these three judges and the President
of the Republic declined to swear them in. On the other hand, the President of the Constitutional Court refused to admit three
judges who were unlawfully elected to the bench in December 2015. One week before the expiry of the constitutional term of the
President of the Constitutional Court on 20 December 2016, the Parliament adopted a law granting the President of the Republic
thepower to nominate the fiacting Presidento of the Constit
Republic nominated one of the judges elected by the parliamentary majority as the acting President of the Constitutional Court.
This new acting President of the Constitutional Court immediately accepted the three judges elected to the bench in
December 2015.

18 For example, in the opinion concerning amendments to the Act on the Act of 25 June 2015 on the Constitutional Tribunal of
Poland (CDL-AD(2016)001), adopted by the Venice Commission at its 106th Plenary Session, Venice, 11-12 March 2016.

19 For example, in the Addendum to the Second Compliance Fourth Round Evaluation Report on Poland (GrecoRC4(2018)11,
adopted at its 80th Plenary Meeting on 22 June 2018) and, most recently, in the Interim Compliance Fourth Round Evaluation
Report on Poland (GrecoRC4(2021)18, adopted at its 88th Plenary Meeting on 22 September 2021).

utional

(


https://hudoc.exec.coe.int/ENG#{%22EXECIdentifier%22:[%22CM/Del/Dec(2022)1436/H46-18E%22]}
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=28504&lang=en
https://rm.coe.int/090000168094d848and
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680953eb6
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)001-e
https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/16808b7688
https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/1680a3efa8
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Il. Explanations provided by the government on the manner in which internal law
ensures effective implementation of Articles 6 and 32 of the Convention in light
of the Constitutional Courtds judgments in cza

14. In their letters of 8 March 2022 and 23 June 2022 (Appendices Il and IV), the
governmentpr ovi ded i nformation on the content of t hi
issue and explanations on how, in their view, internal law ensured the effective implementation

of the Convention in light of these two judgments.

15. The government recalled that, in the judgment in the case K 6/21 delivered on

24 November 2021, the Constitutional Court found unconstitutional the application of Article 6,

paragraph 1 of the Convention to the Constitutional Court and the process of election of its

judges. The government explained that the Constitutional Court indicated that it could not be
consideredtobeaft ri bunal 6 wit hi n t,paeagrape haf thenGpnvenfion, Ar t i c | e
as its function was to review hierarchical compatibility of legal norms and not to administer

justice in individual cases. According to the Constitutional Court, extending the meaning of a

it ri bunalo to include the Constitutional Court a
judges would require an amendment to the Convention in the form of an additional protocol.

16. The government highlighted that the Constitutional Court observed that the legislator
provided for the monopoly of parliament in electing the judges of the Constitutional Court.
While stressing that the Constitutional Court had not questioned the achievements or the role
of the European Court in developing and raising human rights standards in member states, it
argued that the decisions pertaining to the election of judges to the Constitutional Court cannot
be subject to external control. The government noted that the judgment of 24 November 2021
was limited in scope, as it did not relate to a legal provision of the Convention (Article 6,
paragraph 1 in the case at hand) but rather to a specific norm derived from that provision, as
interpreted by the European Court. Lastly, the government referred to the judicial dialogue
between the European Court and constitutional courts of memberstates. | n t he gover nmer
view, the European Cour t 6 s j ud g me n\Marvaranv. Italyf°eandahe subsequént
judgment by the Italian Constitutional Court no. 49/2015 of 14 January 2015%! represented
such a judicial dialogue. The government concluded that the above explanations left no doubt
that internal law continuously ensured the effective implementation of Articles 6 and 32 of the
Convention.

17. Similarly, the government recalled that, in the subsequent judgment of 10 March 2022
regarding the case K 7/21, the Constitutional Court declared Article 6, paragraph 1 of the
Convention unconstitutional only insofar as:

- the European Court considered the right of a judge to hold an administrative
position within the common court system as a feivil rightg

- in the assessment of whether the requirements of a firibunal established by lawo
are complied with, the Convention permitted the European Court and domestic
courts to disregard provisions of the constitution, statutes and judgments of the
Constitutional Court; it allowed for the creation of new norms governing the
appointment of judges; and provided the European Court and domestic courts with
a competence to assess compliance with the constitution and the Convention of
statutes governing the organisation of the national judicial system, the jurisdiction
of courts and the position and functioning of the National Council for the Judiciary.

20 varvara v. Italy, Application No. 17475/09, judgment of 29 October 2013.
21 The decision is available at the website of the Italian Constitutional Court in Italian and in English translation.


https://hudoc.echr.coe.int/eng?i=001-128094
https://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/S49_2015_en.pdf
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18. The government explained that the Constitutional Court considered at length the
relationship between international law and internal law, including the relation between
international agreements and the national constitution, as well as the status of the European

Courtdés judgment s. I n doing so, the Consti

constitution vis-a-vis international law in general and the Convention in particular: the
Convention, as an international agreement ratified by Poland, takes precedence over statutes
but is lower than the constitution in the hierarchy of the sources of law. The Constitutional

tut i

Court therefore considered that it was vested withthec o mpet ence t o verify t

compatibility with the constitution. The Constitutional Court further referred to concrete
situations where constitutional courts or supreme courts of other member states had modified
the scope of judgments by international courts.?? In the process of this reflection, the
Constitutional Court arrived at the conclusion that the European Court had acted beyond its
legal authority (ultra vires) by creating new norms on the basis of the Convention in cases
such as Broda and Bojara and Reczkowicz. It recalled in this respect that the interpretation of
the Convention by the European Court could not replace formal treaty amendments. In
addition to the above explanations, the government indicated that a legislative process was
ongoing to amend the relevant laws taking on board the recent rulings delivered by the

European Cour t . The | egislative amendments were

judicial independence and the impartiality of judges at the highest level. The government
indicated that the fi &t amending the Act on the Supreme Courtdand some other laws were
passed on 9 June 2022 and subsequently signed by the President. The government
concluded that the above explanations left no doubt that internal law continuously ensured the
effective application of Article 6 and 32 of the Convention.

22 For example, the authorities referred, inter alia, to the judgment of the Federal Constitutional Court of Germany of 14 October

ai

2004 in the case of fAG°rge¢l ¢0 (2 BvR 1481/ 08) and the judgment

of AOriol Unquer aso.

(¢

h €

me

of
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M. Assessment of the explanations provided by the government in light of relevant
standards under the Convention and general international law

Relevant provisions of the Convention and general principles of international law

19. It is a fundamental principle of international law, codified in Article 26 of the Vienna
Convention on the Law of Treaties, that a treaty is binding on the parties to it and must be
implemented by them in good faith. A party to a treaty is precluded from invoking the provisions
of its internal law as justification for its failure to perform a treaty (Article 27 of the Vienna
Convention on the Law of Treaties). These principles fully apply to the Convention.

20. The High Contracting Parties are obliged to secure to everyone within their jurisdiction

the rights and freedoms defined in Section | of the Convention (Article 1 of the Convention).

One of the rights set out in Section | is the right to a fair trial (Article 6 of the Convention),
whichincludesinitspar agraph 1 the right to fAan independen
by l%aPaland has been a High Contracting Party to the Convention since 1993.

21. States are in principle free to choose the most appropriate means for ensuring within
their internal law the effective implementation of the provisions of the Convention.?* At the

same time, the European Court was established with the expr e
observance of the engagements undertaken by the High Contracting Parties in the Convention
and its Protocolso (Article 19 of the Conventior

agreed to, and became bound by, the mechanism providing the European Court with the
competence to examine and decide on the way state parties ensure those rights and freedoms
within their jurisdiction. In this respect, the Venice Commission indicated that ffu]pon becoming
a party to the Convention, the state parties expressly accept the competence of the [European
Court] to interpret, and not only apply, the Convention.&®

22. The High Contracting Parties are obliged to respect the jurisdiction of the European

Court in ndal/l matters concerning the interpretat
Protocol s theretodo that a (Adicle B2, qparagraphyl obtheo u g h't k
Convention). The High Contracting Parties are al

event of dispute as to whether the Court has ju
paragraph 2 of the Convention). As a result, the European Court is vested with jurisdiction to

establish the scope of the binding obligations assumed by state parties under the Convention

and its Protocols.

BThe importance of judicial independence to the rule of Il aw is u
CM/Rec(2010)12 to member states on judges: independence, efficiency and responsibilities. The preamble to this

Recommendati on states that fithe independence of judges €é is an i
judgesd impartiality and to thke fReacat mmoenddat iodn tiies jamplciiadblseg stt @
judicial functions, including t hos estatkes ad calladgupow io aipply thegprogsiomstofut i o n a | m
the Appendix to the Recommendation. Paragraph 46 of the Appendixst at es t hat A[t] he authority taking
and career of judges should be independent of the executive and | ¢

24 Sisojeva and Others v. Latvia, Application No. 60654/00, Grand Chamber judgment of 15 January 2007, paragraph 90.
2 Final Opinion on the Amendments to the Federal Constitutional Law on the Constitutional Court of the Russian Federation
(CDL-AD (2016)016, adopted by the Venice Commission at its 107th Plenary Session, 10-11 June 2016).


https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2010)12
https://hudoc.echr.coe.int/eng/?i=001-79022
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2016)016-e

8 SG/Inf(2022)39

23. Should a High Contracting Party disagree with the judgment delivered by a Chamber of the
European Court, it has the right to request a referral of the case to the Grand Chamber under
Artice4 3, paragraph 1 of the Convention. The Grand
raises a serious question affecting the interpretation or application of the Convention or the Protocols

C

thereto, or a serious issue of general i mportance

is the most natural manner of dialogue between the High Contracting Party and the European Court
enabling the latter to consider the case on the basis of further or different arguments.2® It may be
noted that Poland did not request a referral of any of the relevant Chamber judgments by the
European Couirt.

24, The High Contracting Parties are further obliged to execute the final judgments of the
European Court in cases to which they are parties (Article 46, paragraph 1 of the Convention).

The Committee of Ministers superviiemefjudgmaness Hi g h

(Article 46, paragraph 2 of the Convention).

(

25. Articles 19, 32 and 46 of the Convention ref]l

of the European Court as an independent judicial body with the final authority to ensure
consistent interpretation and application of the Convention across all High Contracting Parties.

Whether the internal law of Poland ensures the effective implementation of relevant provisions
of the Convention

26. The Constitutional Court has ruled that under internal law, iti s not a Atri buna

the meaning of Article 6, paragraph 1 of the Convention. According to the Constitutional Court,

the Convention requirements of a ftribunal established by lawodas interpreted by the European

Court, including the manner of appointment of its judges, therefore do not apply to the
Constitutional Court. Similarly, it excluded the application of Article 6 guarantees to certain

rights of judges holding administrative positions in the judicial system and to the assessment

of the judicial appointment-process as regards the whole domestic judiciary. According to
established case law of the European Court, constitutional disputes may come within the

scope of Article 6, paragraph 1 of the Convention if their outcome is decisive for civil rights or
obligations.?” Where this is the case, the guarantees contained in Article 6, paragraph 1 of the
Convention, including the guarantee of judicial independence, apply to a constitutional court.

The applicability of the same guarantees to the rights of judges holding administrative
positions and to the judicial appointment-process is also well-grounded in the European
Courtds jurisprudence. The explanations given
internal law ensures the effective implementation of Articles 6 and 32 of the Convention refer

to and rely on the findings of the Constitutional Court. It can only result from these explanations

t hat Pol and®és iedforeexplicily dediningy to afdply thev European Cour t 6 s
interpretation of the Convention and is thus not in conformity with Article 32 of the Convention.

This in turn implies a failure by Poland to respect its obligation under Article 1 of the
Convention to guarantee the right to a fair trial for everyone within its jurisdiction.

% Al-Khawaya and Tahery v. the United Kingdom, Application Nos. 26766/05 and 22228/06, judgment of 20 January 2009 and judgment of
the Grand Chamber of 15 December 2011; Lautsi and Others v. Italy, Application No. 30814/06, Grand Chamber judgment of 18 March 2011.
27 Details of the European Co u r t 0 law am this matter are set out in paragraphs 188-191 of its judgment in the case of Xero
Flor w Polsce sp. z 0.0. v. Poland, Application No. 4907/17, 7 August 2021 (available only in English).

b )


https://hudoc.echr.coe.int/eng/?i=001-90781
https://hudoc.echr.coe.int/eng/?i=001-108072
https://hudoc.echr.coe.int/eng/?i=001-104040
https://hudoc.echr.coe.int/eng/?i=001-210065
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27. In declining to apply the European Cour t 6s i nterpretation
the Convention, the Constitutional Court further asserts that the relevant judgments of the
European Court are not binding on Poland. However, the obligation incumbent on the state to
implement the Convention or to abide by a judgment of the European Court, with all the
consequences stemming from Articles 1 and 46 of the Convention, is not removed in cases
where a constitutional court finds that the interpretation of the Convention by the European
Court may raise issues of compliance with the constitution. The obligation to implement bona
fide the Convention implies that every effort should be made to reach an interpretation that
would ensure the convergence of positions.?® Only in the most extreme cases may this require
amending the constitution in order to ensure compliance with the Convention.?®

28. Poland remains thus obliged to take the general and/or individual measures to put an
end to the violation found by the European Court, to redress as far as possible the situation
existing before the breach and to prevent similar violations in the future. Whilst Poland
iremains free to choose the means by which

of Ar 1

it wi

be ficompatible with the conclusions set out in t

%8 See, for example, the Committee of Ministers6Resolution DH(97)576 of 25 May 1993 in relation to the case of Kokkinakis v.
Greece, Application No. 14307/88, judgment of 25 May 1993.

®See the Commi t tResolutmd of MOctobes 192 rinsréation to the Belgian Linguistics case, Application Nos.
1474/62, 1677/62, 1691/62, 1994/63 and 2126/64, judgment of 23 July 1968, in which the underlying structural problem was

resolved, interalia,by revi sion of the constitut i oResolutiBreGM/RasDid(2022)2b3¥ ad@ptednmi t t ee of

on 22 September 2022, closing the supervision of the case of Paksas v. Lithuania (Application No. 34932/04, Grand Chamber

judgment of 6 January 2011). In that case, the Committee of Ministerso
amendment adopted in response to the EuropeanCour t 6 s judgment .

30 Scozzari and Giunta v. Italy, Application Nos. 39221/98 and 41963/98, Grand Chamber judgment of 13 July 2000,
paragraph 249.

supervi s


https://hudoc.echr.coe.int/eng/?i=001-55756
https://hudoc.echr.coe.int/eng/?i=001-55756
https://hudoc.echr.coe.int/eng?i=001-57827
https://hudoc.echr.coe.int/eng?i=001-57827
https://hudoc.echr.coe.int/eng/?i=001-55398
https://hudoc.echr.coe.int/eng/?i=001-57525
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a83525
https://hudoc.echr.coe.int/eng/?i=001-102617
https://hudoc.echr.coe.int/eng/?i=001-58752
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AV Concluding remarks

29. As a result of the findings of unconstitutionality in the judgments K 6/21 and K7/21
of the Constitutional Court, the EuropeanCour t 6s competence as establ
of the Convention was challenged and the implementation of Article 6, paragraph 1 of the
Convention i as interpreted by the European Court in the cases of Xero Flor w Polsce sp. z 0.0.,
Broda and Boj ar a, fieekand ©zimekcand AdvBnedd Ph@&s& sp.zo0.01
has so far not been carried out. The ensuing obligation of Poland to ensure the enjoyment of
the right to a fair trial by an independent and impartial tribunal established by law to everyone

under its jurisdiction is not, at this stage, fulfilled.

30. To ensure the implementation of its international obligations under Article 1,

Article 6, paragraph 1 and Article 32 of the Convention, action is required by Poland. This

action coincides with Polandds oblEurgpeahCoorh t o ab
in the cases of Xero Flor w Polsce sp. z o0.0.,, Broda and Bojara, Reczkowicz,

Do | i Esek and Ozimek and Advanced Pharma sp. z 0.0. In a nutshell, Poland has an

obligation to ensure that its internal law is interpreted and, where necessary, amended in

such a way as to avoid any repetition of the same violations, as required by Article 46 of

the Convention. Poland has not been released from its unconditional obligation under

Article 46 of the Convention to abide by the EuropeanCour t 6 s judgments f ul |
and promptly.

31. The forum where this issue will need to be addressed is the Committee of Ministers
when supervising P o | a mxkduton of the judgments by the European Court, pursuant to
Article 46 of the Convention. The next examination by the Committee of Ministers of the
case Xero Flor w Polsce sp. z 0.0. as well as those of Broda and Bojara and Reczkowicz is
scheduled for the 1451stMi ni st er s6 Deputi es (-BDevanber®22yht s) m
In this framework, an appropriate solution shall be sought to ensure that in Poland the right to
a firibunal established by lawo0i as enshrined in Article 6, paragraph 1 of the Convention and
as interpreted by the European Court 1 is fully applied. Without prejudice to the decisions that
the European Court may give in any pending or future litigations relating to the same issues,
this framework should be privileged as it offers the benefit of solutions being considered and
pursued under the collective shared responsibility for the efficiency of the Convention system
of all state parties represented in the Committee of Ministers. The rising humber of similar
applications pending before the European Court reveals an actual shortcoming within the
national legal order, affecting a whole class of persons whose right to a firibunal established
by lawomight be affected by deficient judicial appointments. The fact that they are all potential
applicants might represent a threat to the future efficiency of the Convention system.3!

32. The present report shall also serve as a basis for further engagement with the
authorities of the Republic of Poland in a constructive dialogue, with a view to ensuring that
everyone within its jurisdiction is secured fully and effectively the rights and freedoms
enshrined in the Convention, including the right to fan independent and impartial tribunal
established by lawounder Article 6, paragraph 1 of the Convention.

31 See, for example, Karanovil v . Bosni a a,ApplicatierrNp. 836203, judgment of 20 November 2007 (available
only in English), paragraph 27.
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Appendix |7 Letter of the Secretary General of the Council of Europe to the Minister for

Foreign Affairs of the Republic of Poland of 7 December 2021

Bl
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Strasbourg, 7 December 2021

Dear Minister,

I should like to refer to Article 52 of the European Convention on Human Rights, which
states that “on receipt of a request from the Secretary General of the Council of Europe
any High Contracting Party shall furnish an explanation of the manner in which its
internal law ensures the effective implementation of any of the provisions of the

Convention”.

| hereby avail myself of the competencies conferred on me by that provision and have
the honour to request that your Government furnish the explanations called for in the

appendix.

| would be grateful to receive these explanations no later than 7 March 2022.

Yours sincerely,

/

/ (A~
Ma/n”e inovic Burié

Mr Zbigniew Rau
Minister for Foreign Affairs
Republic of Poland
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Appendix

Request for an explanation in accordance with Article 52 of the European Convention
on Human Rights

The Secretary General of the Council of Eurgpe,

Referring to Poland's engagements under the Convention for the Protection of Human Rights
and Fundamental Freedoms (hereafter referred to as “the Convention™ and its additional
Protocols;

Referring further to Aricle 6, paragraph 1 of the Convention, as interpreted by the
leng-standing case-law of the European Court of Human Rights, according to which, in the
determination of his civil rights and obligations or of any criminal charge against him, the High
Contracting Parties shall secure to everyone within their jurisdiction a fair hearing by an
independent and impartial tribunal established by law,;

RFecalling that under Article 32 of the Convention, the European Court of Human Rights has
exclusive competence to authoritatively interpret the Convention,

Considering recent developments in the domestic law, notably the judgment of the
Constitutional Court of 24 November 2021 in the case K 6/21;

Acting in accordance with Article 52 of the Convention;
Invites the Republic of Poland
to furnish explanations concerning the manner in which the internal law ensures the effective

implementation of Aricles 6§ and 32 of the Convention following the judgment of the
Constitutional Court of 24 November 2021 in the case K 6/21.
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Appendix Il i Letter of the Minister for Foreign Affairs of the Republic of Poland to the
Secretary General of the Council of Europe of 8 March 2022

Warsaw, . March 2022
Republic of Poland
Minister
of Foreign Affairs
DPT.432.345.2021/15
Ms Marija Pejéinovi¢ Burié¢

Secretary General of the Council of Europe

Dear Secretary General of Council of Europe,

In response to your letter of 7 December 2021 r. concerning the manner in which the internal
law ensures the effective implementation of Articles 6 and 32 of the Convention following the
judgment of the Constitutional Tribunal of 24 November 2021 in the case K 6/21, | should like to
present the following information.

The judgment of Constitutional Tribunal of 24 November 2021 was adopted as a result of
examination of the Prosecutor General’s motion of 27 July 2021. The written justification of the instant
judgment was published on 16 February 2022,

In its judgment of 24 November 2021, the Constitutional Tribunal found that:

1. Article 6 § 1, first sentence of the Convention for the Protection of Human Rights and

Fundamental Freedoms, signed in Rome on 4 November 1950, as amended by Protocols Nos.

3, 5 and 8, and supplemented by Protocol No. 2 (Journal of Laws of 1993, no. 61, item 284 as

amended) is inconsistent with Article 173 in conjunction with Article 10 § 2, Article 175 § 1,

and Article 8 § 1 of the Polish Constitution in so far as the term ‘court’ used in the said

provisions also covers the Constitutional Tribunal.
2. Article 6 § 1, first sentence of the Convention invoked in point 1 in so far as it confers on the

European Court of Human Rights the competence to review the legality of appointing judges

of the Constitutional Tribunal, is inconsistent with Article 194 § 1 in conjunction with Article 8

§ 1 of the Constitution.

Al J. Ch, Saucha 23
00-580 Warsaw
Poland

www.gov.pl/dyplomacja
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Firstly, the Constitutional Tribunal has assumed that, since in line with Article 32 of the
Convention the European Court of Human Rights has jurisdiction to hear all cases relating to the
interpretation and application of the Convention and its protocals, it therefore holds jurisdictional
monopaly evidenced inter alio by the fact that the interpretation of the Convention established by the
European Court of Human Rights in the judicial process, although made on the basis of an individuwal
case and binding only in this case, is in fact binding for all international and domestic bodies applying
the Convention. The European Court of Human Rights’ individual rulings are therefore binding erga
omnes in the sense that when adjudicating an individual case, the European Court of Human Rights
interprets the Convention, and the interpretation is then biding on all member states. Bearing in mind
the fact that Polish courts, including the Supreme Court, refer to the judgment of the European Court
of Human Rights of 7 May 2021 as the ground for their decisions, the Constitutional Tribunal held that
in the present case the condition of a unified, consistent, and commaon practice of applying the law
was satisfied.

Secondly, the Constitutional Tribunal has noticed, that the norms the European Court of
Human Rights derived from Article 6 § 1, first sentence of the Convention in its judgment of 7 May
2021 concern a matter which, in the view of the Constitutional Tribunal, is not regulated by the
Convention. The Convention is an international agreement on the pratection of human rights which
are referred to in its first chapter as well as in additional protocols, and which States Parties are abliged
to secure to every person within their jurisdiction. The European Couwrt of Human Rights was
established in order to ensure that States Parties comply with their obligations, and the scope of its
competences, as laid down in the Convention, sets limits which the Court must respect so that its
actions are not witrg vires. One of such actions is the interpretation, presented in the judgment of 7
May 2021, of Article & § 1, first sentence of the Convention in relation to the Constitutional Tribunal,
which negated the basic constitutional principles set out in the Constitution of the Republic of Poland.
By ratifying the Convention, Poland did not consent to the European Court of Human Rights'
jurisdiction in this respect, and there is no other verification mechanism apart from the control
exercised by the Constitutional Tribunal, It is the duty of the Constitutional Tribunal to defend Poland’s
constitutional identity and to this end the Tribunal controls whether a norm whose content was shaped
by the case-law of the European Court of Human Rights falls within the Polish constitutional system in
the light of the principle of supremacy of the Constitution laid down in its Article 8 § 1 {the Constitution
is the supreme law of the Republic of Poland).

Thirdly, the Constitutional Tribunal has underlined that it does not question the achievements
of the European Court of Human Rights or its role in developing and raising human rights standards in
states-parties to the Convention. However, due to the importance of the case, its precedential nature

and the high status of the adjudicating authority, the conditions for admissibility of review of a rule
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derived by the European Court of Human Rights from the first sentence of Article 6 § 1 of the
Convention have been met,

In the light of the provisions of the Constitution and the Constitutional Tribunal's case-law, as
well as the vast majority of representatives of the jurisprudence of constitutional law, there is no doubt
that the Constitutional Tribunal is not a court within the meaning of Article 175 of the Constitution,
although it is undoubtedly an organ of the judiciary which is a separate and independent authority
from other authorities. The exclusive competence referred to in the jurisprudence as a monopoly in
the administration of justice is vested in the Supreme Court, common, administrative and military
courts. On the other hand, the basic task of the Constitutional Tribunal is to review the hierarchical
compatibility of legal norms within the framework of which it does not decide, unlike ordinary courts,
individual cases and does not assess the facts, but examines the existence of a relationship of
confarmity of legal norms of different ranks, and eliminates norms incompatible with the system of
applicable law if necessary, even adjudicating in the so-called concrete review initiated by a
constitutional complaint. The Constitutional Tribunal rules only on the law and not on the
complainant’s individual rights or freedoms. It does not become an additional judicial instance, nor
does it replace the courts because it does not control the application of the law in a particular case. A
judgment of the Constitutional Tribunal delivered in this manner does not automatically lead to the
revocation of the decision in connection with which the complaint was brought, but only allows the
reopening of the proceedings, the annulment of the decision or other ruling in accordance with the
rules and procedures laid down in the provisions

Despite certain elements common to proceedings before common courts, the Constitutional
Tribunal cannot be regarded as a court, and proceedings before it, as judicial proceedings both within
the meaning of Article 45 § 1 of the Constitution, which establishes the right to a court, and the first
sentence of Article 6 § 1 of the Convention, which constitutes its equivalent. Pursuant to Article 194 §
1 of the Constitution, judges of the Constitutional Tribunal are elected for a single, 9-year term of
office, individually from among persons distinguished by their legal knowledge. Therefore, the
legislator provided for a monopoly of the Sejm in the election of judges of the Constitutional Tribunal,
and the resolution of the 5ejm on the election of a judge is not subject to external control, in particular
judicial review. The election procedure is complemented by taking an oath before the President, which
is not a ceremony of a purely symbolic nature, but an event with specific legal effects,

The Judge Rapporteur has pointed out that the obligation contained in Article 9 of the
Constitution (The Republic of Poland shall respect international law binding upon it) cannot be
implemented in isolation from Article 8 § 1 of the Constitution. The Constitution has absolute priority
in terms of its binding force and application. Any norm of international law created in the process of

applying the law by an international organ outside the content of the agreement and modifying this
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agreement without the consent of the state, interfering with the constitutional order, does nat benefit
from protection under Article 9 of the Constitution. As an act that is witra vires, such a norm is not
binding on the Republic of Poland.

In the justification for its judgment of 24 November 2021, the Constitutional Tribunal has
underlined that every judgment of the European Court of Human Rights is an exclusive, final and
authentic interpretation of the provisions of the Convention, thus becoming an instrument for setting
norms. The Constitutional Tribunal has noted on many occasions that by passing its judgment of 24
Movember 2021 it did not attempt to infringe the European Court of Human Rights' monopoly of
jurisdiction, and that subject to review were not the norms resulting directly from Article 6 § 1, first
sentence of the Convention but the norms derived from the said provision under the European Court
of Human Rights' case-law. The Constitutional Tribunal therefore derogated the normative content
included in the operative part of the judgment but did not question Article & § 1, first sentence of the
Convention. The said provision, as an element of an international agreement signed by the Republic of
Poland, is still part of domestic legal order and may be used as grounds for applications filed with the
European Court of Human Rights by Polish citizens, However, it is unfounded to interpret Article 6 § 1,
first sentence of the Convention in a way that expands the prevision of this Article, effectively resulting
in a modification that can only be made through an amendment to an international agreement, and in
the case of the Convention by adoption of another protocol by the States Parties. The Constitutional
Tribunal pointed out that the norms created by the European Court of Human Rights interfere with
and negate the basic constitutional principles set out in the Constitution of the Republic of Poland.

In its written grounds, the Constitutional Tribunal has elaborated on the reasons why the
interpretation of Article 6 § 1, first sentence of the Convention wherein the European Court of Human
Rights assumed that the term “tribunal” used in the said provision also includes the Constitutional
Tribunal, is erroneous. It was pointed out that the Constitutional Tribunal dees not call into question
the autonomous understanding of the term “tribunal” as used in Article 6 § 1, first sentence of the
Convention. Also, a reference has been made to the case-law of the European Court of Human Rights,
which construes that a “tribunal” in the conventional meaning is 3 body authorised to make
independent, binding decisions, which is established by law and operates in a manner that ensures
independence and impartiality. However, this autonomous understanding of the term “tribunal”
implies the European Court of Human Rights' obligation to examine thoroughly in every individual case
whether the system of the constitutional court and the proceedings before that court comply with the
conditions that must be met in order for a reference to the standard laid down in Article 6 § 1 of the
Convention to be applicable to the Constitutional Tribunal. It has to be assumed that in the case of
Xero Flor, the European Court of Human Rights did not carry out such a thorough examination after

all, as it is thoroughly incorrect and contrary to the Court’s earlier rulings on exceptional measures to
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conclude that a procedure before the Constitutional Tribunal determined the civil rights of the
applicant company. The judgment in which the Constitutional Tribunal declares legitimacy of a
constitutional complaint does not result in the challenging of a final ruling on the grounds of the rules
and procedures applicable to a corresponding civil procedure. Since the Polish Constitutional Tribunal
does not deal with the contentieux subjectif, it cannot be considered a tribunal within the meaning of
Article & § 1 of the Convention.

Regarding the legal status of judges of the Constitutional Tribunal and the procedure of their
election, it has been pointed out that the Palish legal system does not provide for mechanisms to
enable any organ to review the legality of electing the Constitutional Tribunal's judges. The
Constitutional Tribunal has ruled that it is not within the remit of the European Court of Human Rights
to review independence of the Constitutional Tribunal’s judges, since that independence has its
sources in the Constitution and statutes, The judges, including those of the Constitutional Tribunal,
have a source of their independence laid down in Article 178 & 1 of the Constitution, which stipulates
that judges, within the exercise of their office, shall be independent and subject only to the
Constitution and statutes. The Tribunal stated that the norm derived from the first sentence of Article
& & 1 of the Convention and applied by the European Court of Human Rights as a basis for its self-
assumed remit to review the legality of electing judges of the Constitutional Tribunal is inconsistent
with Article 194 & 1 of the Constitution in conjunction with the principle of constitutional supremacy
lzid down in its Article & § 1 as regards two higher-level norms for the review, namely, Article 2 (The
Republic of Poland shall be a democratic state ruled by law and implementing the principles of social
Justice) and Article 89 § 1 point 3 (Ratification of an international agreement by the Republic of Paland,
as well as renunciation thereof, shall require prior consent granted by statute, If such agreement
concerns the Republic of Poland’s membership of an international organization) of the Constitution.

Again, it should be emphasized that the Constitutional Tribunal, when issuing a judgment
limited in its scope (wyrok zokresowy) of 24 November 2021, ruled that only certain norms indicated
in the operative part of the judgment, derived from Article 6 § 1, first sentence of the Convention
infringe the provisions of the Constitution of the Republic of Poland, and therefore are not binding. In
the remaining scope, the provision of Article 6 § 1 of the Convention, as an element of an international
agreement to which the Republic of Poland s a party, is still part of the domestic legal arder and may
be the basis for applications lodged by Palish citizens with the European Court of Human Rights,

It should be pointed out that the said ruling of the Constitutional Tribunal is a limited judgment
(wyrok zakresowy), ie. one in which the Constitutional Tribunal decides the conformity or non-
conformity of an act to the Constitution in a specific (subjective, objective or tempaoral) scope of its
application. Consequently, the attribute of constitutionality or non-constitutionality Is not attached to
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the entire legal act or its editorial unit (a provision), but to its fragment, and more precisely to a norm
{norms) derived from this provision.

It should also be noted that not only the Palish Constitutional Tribunal debates with the
European Court of Human Rights' judgments. An example of a dialogue between the European Court
of Human Rights and a state-party's constitutional court is a judgment of the Itallan Constitutional
Court no. 49/2015118, wherein it confirmed the supremacy of Constitution over the Convention and
found that, firstly, making an interpretation in line with the Constitution is more important than being
bound by the interpretation made by the European Court of Human Rights and, secondly, it limited
the impact of European Court of Human Rights's judgments in domestic legal order to "established
case-law”.!

In canclusion, the above leaves no doubt that Polish law continuously ensures the effective
implementation of Article & and Article 32 of the Convention.

Enclosed you will find a copy of the Constitutional Tribunal's judgment of 24 November 2021
together with written reasoning (in Polish). The written reasoning of the judgment is currently being
translated into English and will be communicated to Secretary General iImmediately after conclusion
of the translation. At the same time, it should be ensured that further information on the judgment of
the Constitutional Tribunal in the case K 621 will be provided to the Committee of Ministers of the
Council of Europe under the mechanism of implementation of the judgments of the European Court
of Human Rights.

Yours faithfully,

! Judgment of the Constitutional Court of 14 January 2015 no. 49,2015,
hietps:/fwww.cortecostituzionale.it/documenti/download/doc/recent_judgments/549_2015_en.pdf (accessed
on 29,01.2022).
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Appendix T Letter of the Secretary General of the Council of Europe to the Minister for
Foreign Affairs of the Republic of Poland of 16 March 2022



