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STATEMENT OF FACTS

1. The applicant, Mr Jacek Roman Sadomski, is a Polish national who was
born in 1970 and lives in Marki. He is represented before the Court by
Mr M. Gajdus, a lawyer practising in Warsaw.

The circumstances of the case

2. The facts of the case, as submitted by the applicant, may be summarised
as follows.

3. The applicant is a judge at the Warsaw Court of Appeal.

4. On 24 May 2018 the President of the Republic announced seven vacant
positions in the Civil Chamber of the Supreme Court. Twenty-seven
candidates applied (see also Advance Pharma sp. z o.o. v. Poland,
no. 1469/20, § 26, 3 February 2022). The competition procedure was
conducted by the National Council of the Judiciary (“the NCJ”) as established
under the Act of 8 December 2017 Amending the Act on the NCJ and Certain
Other Acts (“the 2017 Amending Act”).

5. On 28 August 2018 the NCJ issued resolution no.330/2018
recommending seven candidates to be appointed as judges of the Civil
Chamber of the Supreme Court (the first point of the resolution). The NCJ
decided not to recommend other candidates (the second point of the
resolution), including Mr A.S. and the applicant (ibid. § 34).
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6. On 20 September 2018 Mr A.S. lodged an application for an interim
order with the Supreme Administrative Court prior to filing an appeal seeking
to annul the NCJ’s resolution of 28 August 2018. On 27 September 2018 the
Supreme Administrative Court granted the interim order staying the
implementation of the impugned resolution (case no. II GW 27/18).

7. On 1 October 2018 the applicant lodged an appeal (odwolanie) with the
Supreme Administrative Court, through the intermediary of the NCJ, against
the NCJ resolution of 28 August 2018 (no. 330/2018), which recommended
seven candidates to be appointed as judges of the Civil Chamber of the
Supreme Court and decided not to recommend other candidates, including
the applicant. He argued that (1) the President’s act announcing vacant
positions in the Supreme Court had been issued without the countersignature
of the Prime Minister, and thus in breach of Article 144 § 2 of the
Constitution; (2) judicial members of the NCJ had been elected to it in breach
of the Constitution; (3) the competition procedure before the NCJ had been
flawed and the selection made by that body had violated the constitutional
right of equal access to public service; and (4) the competition procedure had
been designed in such a manner that the applicant was deprived of an effective
remedy.

8. The applicant relied on section 44(1a) of the Act on the NCJ which
provided, at the relevant time, that in individual cases concerning
appointments to the office of judge of the Supreme Court an appeal could be
lodged with the Supreme Administrative Court.

9. While the competition procedure was pending, subsections 1b and 4
were added to section 44 of the Act on the NCJ by the Act of 20 July 2018
Amending the Act on the Organisation of Ordinary Courts and Certain Other
Statutes, which entered into force on 27 July 2018. Subsection 1b provided
that unless all the participants in the procedure challenged the NCJ’s
resolution in individual cases concerning appointment to the office of judge
of the Supreme Court, that resolution shall become final in its entirety (see
also Advance Pharma sp. z o.0., cited above, § 100).

10. On 1 October 2018 the applicant applied directly to the Supreme
Administrative Court for an interim order to stay the implementation of the
NCJ resolution of 28 August 2018 (no. 330/2018). On 8 October 2018 the
Supreme Administrative Court (case no. II GW 31/18) gave an interim order
staying the implementation of that resolution in its entirety, that is to say both
in the part recommending seven candidates for appointment to the Civil
Chamber of the Supreme Court and in the part not recommending other
candidates, including the applicant. The court also noted that the applicant’s
appeal against the resolution had not been transmitted by the NCJ to the
Supreme Administrative Court.

11. On 9 October 2018 the applicant served the interim decision of
8 October 2018 on the NCJ and the President of the Republic, informing them
that it was final and enforceable.



SADOMSKI v. POLAND — STATEMENT OF FACTS AND QUESTIONS

12. On 10 October 2018 while the appeals were pending, and in spite of
the Supreme Administrative Court’s decision to stay the implementation of
resolution no. 330/2018, the President of the Republic decided to appoint the
candidates recommended by the NCJ!. On the same day the President handed
them the letters of appointment and administered the oath of office to them
(ibid. § 35).

13. On 21 November 2018 the Supreme Administrative Court made a
request to the CJEU for a preliminary ruling in the case initiated by the
applicant (case no. II GOK 2/18). It took the view that the recent amendments
to the Act on the NCJ (see paragraph 9 above) precluded in practice any
effectiveness of the appeal lodged by a participant who had not been put
forward for appointment (ibid. §§ 46-48).

14. In its judgment of 25 March 2019 (case no. K 12/18) the
Constitutional Court held that section 44(1a) of the Act on the NCJ
concerning the procedure for judicial review of individual resolutions of the
NCJ on the selection of judges was incompatible with Article 184 of the
Constitution. In the reasons for the judgment, the Constitutional Court found
that all proceedings conducted on the basis of the unconstitutional provision,
which was repealed, should be terminated.

15. Subsequently, section 44 was modified by the Act of 26 April 2019
Amending the Act on the NCJ and the Act on the System of Administrative
Courts, which entered into force on 23 May 2019. Section 44(1b) was
repealed and section 44(1) was amended to exclude the right of appeal in
individual cases regarding the appointment to the office of judge of the
Supreme Court. The law retained the possibility of lodging an appeal in cases
regarding appointment to the office of judge of the ordinary courts.

Furthermore, section 3 of the Act of 26 April 2019 stipulated that “the
proceedings in cases concerning appeals against NCJ resolutions in
individual cases regarding the appointment to the office of judge of the
Supreme Court, which have been initiated but not concluded before this Act
comes into force, shall be discontinued by operation of law” (see also
Advance Pharma sp. z o.0., cited above, § 101).

16. On 14 May 2019 the Prosecutor General requested the Supreme
Administrative Court to discontinue the proceedings initiated by appeals
against the NCJ’s resolutions, having regard to the Constitutional Court’s
judgment of 25 March 2019.

17. Considering that henceforth it was deprived of its jurisdiction to
obtain an answer to the questions that it had previously referred to the CJEU,
the Supreme Administrative Court, in its complementary request for a

I Those persons were Ms M. Manowska (subsequently appointed the First President of the
Supreme Court), Mr J. Grela, Mr M. Krajewski, Ms J. Misztal-Konecka, Mr T. Szancito,
Mr K. Zaradkiewicz and Ms B. Janiszewska. The first six of those persons are the applicants
before the Court (cases nos. 51455/21, 51857/21, 51745/21, 51826/21, 52230/21
and 51685/21 respectively).
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preliminary ruling of 26 June 2019, asked a question about the compatibility
of the new rules introduced by the Act of 26 April 2019, when the judicial
review was pending, with EU law.

18. On 2 March 2021 the CJEU delivered a judgment in A.B. and Others
(Appointment of judges to the Supreme Court — Actions), C-824/18 (see also
Advance Pharma sp. z o.0., cited above, §§ 207-209), holding in the operative
part, in so far as relevant, as follows:

“l. Where amendments are made to the national legal system which, first, deprive a
national court of its jurisdiction to rule in the first and last instance on appeals lodged
by candidates for positions as judges at a court such as the Supreme Court, Poland
against decisions of a body such as the NCJ not to put forward their application, but to
put forward that of other candidates to the President of the Republic of Poland for
appointment to such positions, which, secondly, declare such appeals to be discontinued
by operation of law while they are still pending, ruling out the possibility of their being
continued or lodged again, and which, thirdly, in so doing, deprive such a national court
of the possibility of obtaining an answer to the questions that it has referred to the Court
for a preliminary ruling:

— the second subparagraph of Article 19(1) TEU must be interpreted as precluding
such amendments where it is apparent — a matter which it is for the referring court to
assess on the basis of all the relevant factors — that those amendments are capable of
giving rise to legitimate doubts, in the minds of subjects of the law, as to the
imperviousness of the judges appointed, by the President of the Republic of Poland, on
the basis of those decisions of the NCJ, to external factors, in particular, to the direct or
indirect influence of the legislature and the executive, and as to their neutrality with
respect to the interests before them and, thus, may lead to those judges not being seen
to be independent or impartial with the consequence of prejudicing the trust which
justice in a democratic society governed by the rule of law must inspire in subjects of
the law.

Where it is proved that those articles have been infringed, the principle of primacy of
EU law must be interpreted as requiring the referring court to disapply the amendments
at issue, whether they are of a legislative or constitutional origin, and, consequently, to
continue to assume the jurisdiction previously vested in it to hear disputes referred to it
before those amendments were made.

2. The second subparagraph of Article 19(1) TEU must be interpreted as precluding
provisions amending the state of national law in force under which:

— notwithstanding the fact that a candidate for a position as judge at a court such as
the Supreme Court lodges an appeal against the decision of a body such as the NCJ not
to accept his or her application, but to put forward that of other candidates to the
President of the Republic of Poland, that decision is final inasmuch as it puts forward
those other candidates, with the result that that appeal does not preclude the
appointment of those other candidates by the President of the Republic of Poland and
that any annulment of that decision inasmuch as it did not put forward the appellant for
appointment may not lead to a fresh assessment of the appellant’s situation for the
purposes of any assignment of the position concerned, and.

— moreover, such an appeal may not be based on an allegation that there was an
incorrect assessment of the candidates’ fulfilment of the criteria taken into account
when a decision on the presentation of the proposal for appointment was made,



SADOMSKI v. POLAND — STATEMENT OF FACTS AND QUESTIONS

where it is apparent — a matter which it is for the referring court to assess on the basis
of all the relevant factors — that those provisions are capable of giving rise to legitimate
doubts, in the minds of subjects of the law, as to the imperviousness of the judges thus
appointed, by the President of the Republic of Poland, on the basis of the decisions of
the NCJ, to external factors, in particular, to the direct or indirect influence of the
legislature and the executive, and as to their neutrality with respect to the interests
before them and, thus, may lead to those judges not being seen to be independent or
impartial with the consequence of prejudicing the trust which justice in a democratic
society governed by the rule of law must inspire in subjects of the law.

Where it is proved that the second subparagraph of Article 19(1) TEU has been
infringed, the principle of primacy of EU law must be interpreted as requiring the
referring court to disapply those provisions and to apply instead the national provisions
previously in force while itself exercising the judicial review envisaged by those latter
provisions.”

19. Following the CJEU’s judgment of 2 March 2021, on 6 May 2021 the
Supreme Administrative Court gave judgment in the case initiated by the
applicant (case no. Il GOK 2/18). The court dismissed the Prosecutor
General’s request for discontinuation of the proceedings. It annulled NCJ
resolution no. 330/2018 in the part concerning the recommendation of seven
candidates for appointment to the Civil Chamber of the Supreme Court. As
regards the part of resolution no. 330/2018 concerning the NCJ’s refusal to
recommend other candidates, the Supreme Administrative Court annulled it
in so far as it concerned the applicant.

20. In the judgment, the Supreme Administrative Court held, pursuant to,
inter alia, the CJEU judgment of 2 March 2021 (see paragraph 18 above),
that the NCJ did not offer guarantees of independence from the legislative
and executive branches of power in the process of appointment of the judges.

21. The Supreme Administrative Court found that the amendments
introduced by the Acts of 20 July 2018 and 26 April 2019 (see respectively
paragraphs 9 and 15 above) had been intended to prevent any judicial review
of appointments to the Supreme Court made with the involvement of the NCJ
as established under the 2017 Amending Act. For that reason, the court
decided to disapply the above-mentioned amendments.

22. It further held that, in view of the fact that the right to a court and
effective legal protection, in the sense deriving from Article 45 § 1 in
connection with Articles 78 and 77 § 2 of the Constitution of the Republic of
Poland, was identical to the right to a court and effective legal protection in
the sense deriving from EU law (Article 19(1) TEU and Article 47 of the
Charter of Fundamental Rights) and Article 6 of the Convention, it was
justified to conclude that the failure to ensure judicial review in individual
cases concerning the appointment to the office of a judge of the Supreme
Court, including cases already pending before the Supreme Administrative
Court, did not comply with the EU standard and the corresponding
constitutional and Convention standards.
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23. The court also noted that the actions of the NCJ in the case under
consideration showed that it had intentionally and directly sought to make it
impossible for the Supreme Administrative Court to carry out a judicial
review of the resolution to recommend (and not to recommend) candidates to
the Civil Chamber of the Supreme Court. The NCJ transferred the appeal
lodged by the applicant on 1 October only on 9 November 2018, while in the
meantime it had transmitted the resolution to the President for him to appoint
the recommended candidates.

24. The Supreme Administrative Court also agreed with the interpretation
of the Supreme Court presented, inter alia, in the resolution of 23 January
2020, that the President’s announcement of vacancies at the Supreme Court
required a countersignature of the Prime Minister to be valid.

25. The Supreme Administrative Court further held that:

“9. It should also be emphasised and clarified that the consequences of the ruling in
this case do not relate to the validity and effectiveness of presidential acts of
appointment to the office of judge of the Supreme Court made on the basis of
recommendations submitted by the NCJ in the resolution under review.

In the current state of the law, such acts are not subject to judicial review and are not
revocable (paragraphs 133 and 145 of the CJEU’s judgment of 19 November 2019 and
paragraphs 122 and 128 of the CJEU’s judgment of 2 March 2021).”

26. On 6 May 2021 the Supreme Administrative Court gave judgments in
two other cases (nos. II GOK 3/18 and II GOK 5/18) concerning
appointments to the Civil Chamber of the Supreme Court. The reasoning in
those cases was identical to that provided in the judgment IT GOK 2/18.

RELEVANT LEGAL FRAMEWORK AND PRACTICE

27. The detailed rendition of the relevant legal framework and practice is
set out in the Court’s judgments in Advance Pharma sp. z o.0. v. Poland,
no. 1469/20, §§ 95-225, 3 February 2022 and Grzeda v. Poland [GC],
no. 43572/18, §§ 64-167, 15 March 2022.

COMPLAINTS

28. The applicant complains under Article 6 of the Convention that the
competition procedure before the NCJ was unfair. He further alleges that the
scope of judicial review in his case was insufficient and could not ensure
effective protection of his rights. The applicant notes that, although the
Supreme Administrative Court allowed his appeal and annulled NCJ
resolution no. 330/2018, the judgment at issue had no practical effect for him
and thus could not be regarded as an effective judicial remedy. In this context,
the applicant refers to (1) the legislative amendments to the Act on the NCJ
which were intended to prevent effective judicial review of appointments to
the Supreme Court and (2) the President of the Republic’s decision to appoint
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seven candidates recommended by the NCJ in breach of the Supreme
Administrative Court’s interim order staying the implementation of the
impugned resolution.

QUESTIONS TO THE PARTIES

1. Is Article 6 § 1 of the Convention under its civil head applicable to the
proceedings in the present case (see, Advance Pharma sp. z o.0. v. Poland,
no. 1469/20, § 349, 3 February 2022 and Grzeda v. Poland [GC],
no. 43572/18, 15 March 2022)?

2. If so, did the applicant have a fair hearing in the determination of his
civil rights and obligations, as required by Article 6 § 1 of the Convention?
Reference is made to:

(1) successive legislative interventions intended to prevent judicial
review in the present case (see, inter alia, the CJEU’s judgment of 2 March
2021 in A.B. and Others (paragraph 138), the Supreme Administrative
Court’s judgment of 6 May 2021, case no. Il GOK 2/18 and Advance Pharma
sp. z 0.0. v. Poland, no. 1469/20, §§ 322-334 and 349, 3 February 2022);

(2) the President of Poland’s decision to appoint seven judges to the
Supreme Court’s Civil Chamber despite the applicant’s pending appeal to the
Supreme Administrative Court against the NCJ resolution no. 330/2018
recommending them for the posts and notwithstanding that the
implementation of that resolution was stayed pending judicial review (see
Advance Pharma sp. z o.o. v. Poland, no. 1469/20, §§ 322-334 and 349,
3 February 2022).

3. Was the extent of the review carried out by the Supreme Administrative
Court in the present case sufficient for the purposes of Article 6 § 1 of the
Convention (see Ramos Nunes de Carvalho e Sa v. Portugal [GC],
nos. 55391/13 and 2 others, §§ 176-186, 6 November 2018)?



