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Key points
•

One of the most pressing issues currently faced by the EU is rule of law backsliding which
represents an existential threat to the EU as it structurally undermines the fundamental
premise on which the EU legal order is based;

•

EU institutions must stop denying the reality of this phenomenon and accept that we are
dealing with national authorities engaged in a deliberate and multifaceted process of
dismantlement and/or capture of all checks and balances, in particular courts, which results
in the consolidation of hybrid/electoral autocracies;

•

Dialogue with bad faith actors who are deliberately undermining the rule of law has never
worked and will never work;

•

The European Commission’s 2020 Rule of Law Report will not help contain and address rule
of law backsliding in the short term and suffers from additional shortcomings (outlined in
this submission) which might end up making the problem worse while very little is done
towards enforcing EU rule of law requirements.

Key recommendations
1. In its capacity as Guardian of the EU Treaties, the European Commission has a crucial role
to play and it is submitted that to be more effective, it must follow this politico-legal
template: Politically speaking, the Commission must publicly, promptly and unambiguously
condemn flagrant threats and/or violations of the EU rule of law requirements instead of
expressing euphemistic ‘concerns’. Legally speaking, the Commission must stop considering
enforcement as a last resort option but rather as a parallel option to be used promptly and
forcefully failing what the Commission, despite winning several important cases, will
continue to lose the autocratisation battle with Hungary, for instance, becoming the EU’s
first authoritarian member state in 2019 notwithstanding repeated warnings and calls for
action from experts, the European Parliament and the Council of Europe since 2011;
2. The European Commission must adopt a holistic/systemic enforcement approach to
address the cumulative impact of the usually coordinated attacks for instance on national
courts. This means inter alia targeting every single legal stepping-stone on which would-be
autocratic regimes build their autocratisation strategy failing what the Commission always
ends up fighting yesterday’s violations of the rule of law while autocrats have already
replaced the challenged measures and/or institutions;
3. The Council of the EU must stop procrastinating and take its responsibilities seriously as
regards ongoing Article 7 TEU proceedings. It must in particular organise regular and
structured hearings, as well as address concrete recommendations to the relevant two
national governments currently subject to Article 7(1) TEU. Similarly, the Council’s rule of
law dialogue needs to be better organised, structured and more transparent;
4. National governments and national parliaments have also a crucial role to play. The Irish
Parliament should in particular consider following the lead of the Dutch Parliament and
request the Irish government to initiate infringement actions under Article 259 TFEU. In
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addition, national parliaments can organise bespoke hearings or call for written submissions
focusing on democratic and rule of law backsliding in the EU and beyond.
5. Looking beyond the EU’s current toolbox and available remedies under EU law, it is
important to emphasise that while legal instruments may be deployed with some success,
the prevention of (in some cases, further) rule of law backsliding also requires unambiguous
political leadership which recognises the nature and the gravity of the current threat. This
requires challenging the false claims to democratic legitimacy made by the governments in
backsliding states when they have kept themselves in power by systematically undermining
media freedom and conducting elections that may ostensibly appear free, but in reality are
no longer fair. Political leadership also ought to be displayed by those leading European
political parties which ought to refuse to include national members which are engaged in
democratic and rule of law backsliding strategies at home. At the very least, statutes of
mainstream European political parties must provide for the suspension of their national
member parties when they are involved in a government subject to Article 7 TEU
proceedings.
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1. Could you outline your views on the Commission’s report on Rule of Law?1
The Commission’s 2020 Rule of Law Report may be commended for its clear outline of why the
rule of law matters legally, but also politically and economically, internally and externally. It is
also based on a compelling definition of the rule of law codifying the key legal principles laid
down in the EU Treaties, EU secondary legislation and the case-law of the Court of Justice. It
furthermore correctly states that ‘[w]hile Member States have different national identities,
legal systems and traditions, the core meaning of the rule of law is the same across the EU‘,
countering Hungarian and Polish authorities’ ludicrous argument that they cannot be violating
the rule of law because, they claim, the rule of law is not and cannot be clearly defined in EU
law. The ‘four pillars’ selected by the Commission may be similarly welcome. Indeed, the justice
system, the anti-corruption framework, media pluralism and other institutional checks and
balances are correctly understood as ‘key interdependent pillars for ensuring the rule of law’.
By forcing a pan-European discussion on ongoing violations, problematical developments and
best practices, the new Rule of Law Report may help ensure that the rule of law becomes a
salient issue which is debated more regularly at national and European levels. The European
Commission’s laudable aim to summarise all relevant information about the four ‘pillars’ in a
single country document accompanied by a transversal analysis may well have a long-term
positive crystallising effect. It could particularly help to promote a rule of law culture.
In the short term, however, several serious shortcomings are inescapable: First, the Rule of Law
Report will not help contain and address rule of law backsliding; Second, by deploying ‘a
language of euphemisms and understatement’, the set of reports has furthermore created a
serious risk of normalising evident violations of the rule of law; Third, the Rule of Law Report
also suffers from an occasional manifest disconnection from reality; Fourth, the Rule of Law
Report denies the autocratic reality in countries such as Hungary and Poland; Fifth, the Rule of
Law Report fails to clarify the countries’ direction of travel or the severity and deliberate nature
of the multifaceted process of autocratisation; Sixth, by failing to make clear ‘how authoritarian
regimes are qualitatively different from resilient democracies‘, the annual report cycle risks
normalising the abnormal; facilitating whataboutism and praising features which only serve to
consolidate autocracy in practice; Finally, reporting exercise appears, however, to have
cannibalised the focus, energy and limited resources of the European Commission, with very
little done towards enforcing EU rule of law requirements.

2. What measures are needed to address the issue of Rule of Law?
One of the key if not existential issues currently faced by the EU is what I have labelled ‘rule of
law backsliding’ in my scholarship.2

1

Answer to this question directly borrows from this expert commentary of mine published on 4 December 2020:
https://eu.boell.org/en/2020/12/04/doing-more-harm-good-critical-assessment-european-commissions-firstrule-law-report.
2
See L. Pech and K.L. Scheppele, ‘Illiberalism Within: Rule of Law Backsliding in the EU’ (2017) 19 Cambridge
Yearbook of European Legal Studies 3. See also K. L. Scheppele, and L. Pech, What is Rule of Law Backsliding?,
VerfBlog, 2 March 2018, https://verfassungsblog.de/what-is-rule-of-law-backsliding/.
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Why does rule of law backsliding represents a crucial challenge for the EU?
Because it represents an existential threat to the EU as it structurally undermines the
fundamental premise on which the EU legal order is based.3
This means we need each EU institution – including each national government acting in the
Council and outside of the EU institutional framework in fora such as the Council of Europe, the
OSCE, etc. but also bilaterally – to play its part now rather than either denying the severity of
the problem or avoiding meaningful action today in the name of working on potentially more
effective tools that could be used in the future. The European Commission, as the Guardian of
the EU Treaties has a special responsibility in this respect. Should it fail to decisively act, EU
Member States will engage in self-help.4
What should the European Commission do?5
First, the Commission must accept reality and acknowledge that this is a deliberate and
multifaceted process of dismantlement and/or capture of all checks and balances, in particular
courts, which results in the consolidation of hybrid/electoral autocracies.
Second, the Commission must stop repeating previous mistakes: Dialogue with bad faith actors
who are deliberately undermining the rule of law has never worked and will never work. If
anything, authoritarian minded national authorities have learned they can beat the EU by
creating new irreversible facts on the ground while pretending to be interested in further
‘dialogue’.6
Third, the Commission must instead follow this politico-legal template: Politically speaking, the
Commission must publicly, promptly and unambiguously condemn flagrant threats and/or
violations of the EU rule of law requirements instead of expressing euphemistic ‘concerns’.
Legally speaking, the Commission must stop considering enforcement as a last resort option
but rather as a parallel option which is why the Commission, despite winning several important
cases, has so far lost the autocratisation battle with Hungary becoming the EU’s first
authoritarian member state in 2019.7 In practice, the Commission must seek to systematically
and proactively initiate accelerated infringement actions coupled with applications for interim

3

Case C-619/18, para 42: “EU law being based on the fundamental premiss that each Member State shares with
all the other Member States, and recognises that those Member States share with it, those same values.”
4
https://verfassungsblog.de/before-its-too-late/.
5
For a comprehensive overview of what can be done on the basis of existing Treaties, see this policy brief coauthored with Professor Kochenov which reflects the input of a large group of rule of law experts:
https://reconnect-europe.eu/wp-content/uploads/2019/07/RECONNECT-policy-brief-Pech-Kochenov-2019Junepublish.pdf.
6
L. Pech, D. Kochenov, B. Grabowska-Moroz and J. Grogan, ‘The Commission’s Rule of Law Blueprint for Action: A
missed opportunity to fully confront legal hooliganism’, RECONNECT blog, 4 September 2019: https://reconnecteurope.eu/blog/commission-rule-of-law-blueprint/.
7
V-Dem Democracy Report 2020: https://www.v-dem.net/en/publications/democracy-reports/.
www.reconnect-europe.eu
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measures to avoid irreparable damage to the rule of law,8 as well as promptly use Article 260
TFEU in the face of flagrant violation of ECJ judgments as is currently the case in Hungary.
Last but not least, the Commission must adopt a holistic/systemic enforcement approach to
address the cumulative impact of the usually coordinated attacks for instance on national
courts. This means inter alia targeting every single legal stepping stone on which would-be
autocratic regimes build their autocratisation strategy failing what the Commission always ends
up fighting yesterday’s violations of the rule of law while autocrats have already replaced the
challenged measures and/or institutions. It is also crucial the Commission does publicly,
promptly and strongly react when the orders and judgments of the Court of Justice are openly
violated especially in countries subject to Article 7 TEU proceedings if only to preserve its
authority as Guardian of the Treaties. As noted above, and as of today, the European
Commission is yet to request the ECJ to impose financial sanctions on Hungarian authorities for
failing to comply with the ECJ rulings in Case C-66/18 (‘Lex CEU’), Case C-78/18 (‘Lex NGO’) and
Case C-808/18 (Asylum and Return). Similarly, the European Commission has failed to ask the
ECJ to impose financial sanctions on Polish authorities for violating the ECJ interim order in Case
C-791/19 (‘Disciplinary Chamber’ of Poland’s Supreme Court).
If the Commission continues to fail to promptly and meaningfully act in its capacity as Guardian
of the Treaties, more parliaments are likely to follow the lead of the Dutch Parliament which
recently called on the Dutch government to launch an infringement action under Article 259
TFEU.9 This is indeed one avenue which the Irish Parliament should seriously consider in light
of the continuing failure of the European Commission and the European Council/Council to
fulfil their Treaty responsibilities which amounts, in my view, to dereliction of duties.10

8

Strengthening the Rule of Law within the European Union: Diagnoses, Recommendations, and What to Avoid,
RECONNECT
Policy
Brief,
14
June
2019,
27p:
https://reconnect-europe.eu/wpcontent/uploads/2019/07/RECONNECT-policy-brief-Pech-Kochenov-2019June-publish.pdf.
9
See M. Steinbeis, ‘Sue and Let Sue’, VerfBlog, 4 December 2020: https://verfassungsblog.de/sue-and-let-sue/
10
Regarding Poland, see most recently, L. Pech, P. Wachowiec and D. Mazur, ‘1825 Days Later: The End of the Rule
of Law in Poland (Part I)’, VerfBlog, 13 January 2020: https://verfassungsblog.de/1825-days-later-the-end-of-therule-of-law-in-poland-part-i/.
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Illustration 1: The EU’s in(action) since 2010 regarding the situation in Hungary

Illustration 2: The Commission’s infringement (in)action since 2015 regarding the situation in Hungary

www.reconnect-europe.eu

Page 10 of 22

Illustration 3: The result of 10 years of democratic and rule of law backsliding in Hungary11

3. When the EU was transitioning to new structures under the Lisbon Treaty, was
adequate weighting given to Rule of Law?
Rule of law backsliding arguably only emerged in 2010 when the current Hungarian Prime
minister was re-elected, which is why the drafters of the Treaty of Lisbon did not take this new,
unprecedented national dimension into account.12
That said, the Treaty of Lisbon did remedy to a large extent the EU’s ‘rule of law deficit’ experts
had previously identified.13 Indeed, some features of the EU’s constitutional framework had
long been denounced such as the EU’s so-called ‘three-pillar structure’. By putting an end to
the three-pillar structure and making fundamental changes to the jurisdiction of the CJEU,
principally as regards JHA measures, the Lisbon Treaty has largely remedied the ‘structural’
deficiencies identified above and undoubtedly strengthened ‘the coherence of the judicial
system of the Union, thereby bolstering the protection of the ‘rule of law’.
Additional yet less radical improvements made to the ‘complete’ system of remedies and
procedures established by the EC Treaty – which was renamed the Treaty on the Functioning
of the Union (TFEU) – can be mentioned: (i) the CJEU was given jurisdiction to give preliminary
rulings concerning the validity and interpretation of acts of bodies, offices or agencies of the
Union; (ii) the establishment of an advisory panel responsible for giving ‘an opinion on

11

Freedom
House,
Nations
in
Transit
2020.
Dropping
the
Democratic
Façade:
https://freedomhouse.org/report/nations-transit/2020/dropping-democratic-façade.
12
For further details and references, see L. Pech and K.L. Scheppele, ‘Illiberalism Within: Rule of Law Backsliding
in the EU’ (2017) 19 Cambridge Yearbook of European Legal Studies 3.
13
This answer borrows from L. Pech, ‘A Union Founded on the Rule of Law: Meaning and Reality of the Rule of
Law as a Constitutional Principle of EU Law’ (2010) 6 European Constitutional Law Review 359.
www.reconnect-europe.eu
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candidates’ suitability to perform the duties of Judge and Advocate-General of the Court of
Justice and the General Court before the governments of the member states make the
appointments; (iii) the new possibility for any natural or legal person to ‘institute proceedings
against an act addressed to that person or which is of direct and individual concern to them,
and against a regulatory act which is of direct concern to them and does not entail
implementing measures’; (iv) the new possibility to request the CJEU to review the legality of
acts of the European Council intended to produce legal effects vis-à-vis third parties; (v) the
explicit and welcome reference made to bodies, offices or agencies of the Union and the
possibility to challenge their acts when they are intended to produce legal effects vis-à-vis third
parties, annulment actions; (vi) the provision regarding the Court of Justice’s jurisdiction to
review the legality of measure adopted by the European Council or by the Council in the
situation where an individual member state is found to be in serious breach of the Union’s
foundational principles such as the rule of law.
Some remaining unsatisfactory features were however left untouched with most national
governments agreeing to maintain a provision (now Article 275 TFEU) that expressly excludes
CFSP provisions as well as acts adopted on the basis of those provisions from the jurisdiction of
the CJEU. Another ‘traditional’ restriction that survived the Lisbon Treaty concerns national
measures dealing with law and order or internal security matters.

4. The Rule of Law has been an issue for a long time, how can we move forward
in addressing it, is treaty change required or are the steps currently being
undertaken sufficient?
Treaty change, which requires unanimity, is not a realistic avenue in a context where two EU
Member States are subject to Article 7(1) proceedings with one of these two – Hungary – now
classified by democracy experts as the EU’s first hybrid, non-democratic regimes.
Illustration 4: Hungary as the EU’s first authoritarian regime since 2019 14

14

V-Dem Democracy Report 2020: https://www.v-dem.net/en/publications/democracy-reports/.
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Rather than spending limited time and energy on devising Treaty amendments which have no
chance to be agreed by the EU’s authoritarian regimes of Hungary and Poland, one may suggest
instead to improve existing instruments and law-making process; reinforce the EU’s Rule of Law
ecosystem; and improve the EU’s Rule of Law enforcement chain.
For a detailed set of concrete proposals and suggestions, I would refer to my previous answer
to question 3 above and the RECONNECT Policy Brief I co-authored with Professor Kochenov in
2019, a summary of which is offered in the table below.15
Possible improvements to existing soft law instruments:
Rule of Law Framework: To make this tool more effective, a set of intermediary deadlines
should be defined and Article 7 TEU (either 7(1) or 7(2)) should be officially made the default
position in case of non-compliance with the specific recommendations made by the
Commission and to be found in the Rule of Law Recommendation
European Semester process: More detailed country-specific recommendations in the area
of the rule of law and improvement of national justice systems should be considered with a
particular focus on the distinction between ordinary shortcomings and systemic violations
of the Rule of Law which reflect a deliberate ‘rule of law backsliding’ strategy
Rule of Law Dialogue: The recent changes made to the Council’s Rule of Law Dialogue and
the alleged transformation of this tool into a ‘peer review’ process will not make this tool
less ineffective than before until this more transparency and involvement of external
stakeholders are organised
Rule of Law Report: The transversal and country reports must stop using euphemistic
language; must assess countries’ adherence to the rule of law in a holistic way over a
sufficiently long period of times and not use artificial cut-off points; must make better use
of external authoritative democracy and rule of law indexes and other annual reports
produced on democracy and the rule of law; must better distinguish between minor and
major violations of the rule of law as well as distinguish between countries on an
autocratisation pattern due to their governments deliberately seeking to undermine the rule
of law and countries which are facing standard rule of law issues which they may be failing
to address without being engaged on an autocratisation pattern; and offer clear transversal
qualitative analysis regarding countries’ direction of travel connecting the dots instead of
accumulating facts which obscure the real/big picture

15

L. Pech, D. Kochenov, Strengthening the Rule of Law within the European Union: Diagnoses, Recommendations,
and What to Avoid, RECONNECT Policy Brief, 14 June 2019: https://reconnect-europe.eu/publications/policybriefs. See also most recently, P. Bard, B. Grabowska-Moroz and V. Kazai, ‘Rule of Law Backsliding in the European
Union: Lessons from the Past, Recommendations for the Future’, RECONNECT blog, 15 January 2021:
https://reconnect-europe.eu/blog/rule-of-law-backsliding-in-the-european-union-lessons-from-the-pastrecommendations-for-the-future/.
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Better use of existing Treaty-based instruments:
Article 7 TEU: This provision should be used to its full potential to enhance its ‘crystallisation
effect’ following its activation. In particular, as regards the ongoing Article 7(1) proceedings,
the Council must organise regular, structured and more transparent hearings as well as
adopt concrete recommendations without further delay + new EU legislation should
automatically include a suspension mechanism which is to be always activated in relation to
any country subject to Article 7 proceedings
Articles 258 (infringement procedure) and 279 (interim measures) TFEU: The Commission
must urgently launch more and of the adequate scope actions to project judicial
independence; it should look into the feasibility of a ‘rule of law one-stop shop’ which could
be used by natural and legal persons to report evidence of rule of law backsliding and/or
offer analysis of ongoing problematical developments; accelerated infringement actions
should be the default position when a Member State openly violates the rule of law;
applications for interim measures should be systematically considered; More generally
speaking, what the Commission has achieved in Case C-619/19 to safeguard the
independence of the Polish Supreme Court ought to be considered the new template to
follow
Article 259 (infringement procedure) TFEU: Due to the Commission’s reluctance to launch
infringement actions coupled with its tendency to act when irreparable damage to the rule
of law has already been done, it is recommended that national governments ‘rediscover’
Article 259 TFEU
Reinforcing the EU’s rule of law ecosystem
EUFRA: The mandate of the EU Fundamental Rights Agency should be revised in order to
enable it to play a more meaningful role on the rule of law front
EU network of independent experts: The reintroduction of an EU network of independent
experts (to be attached to the EUFRA and/or EU Commission) but with an Article 2 TEU
mandate this time should be considered
OLA: The European Anti-Fraud Office should be strengthened and its findings publicly shared
in situations of deliberate inaction
EPPO: Oversight of the European Public Prosecutor’s Office should be a prerequisite for
access to certain EU funds
APPF: The Authority of European Political Parties and European Political Foundations should
ensure the EU political parties’ commitment to Article 2 TEU values
Venice Commission: A more systematic involvement of the Council of Europe’s Venice
Commission should be pursued
National Parliaments: Greater involvement of national actors, notably national parliaments,
is needed

www.reconnect-europe.eu
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Improving the EU’s rule of law enforcement chain
The European Parliament should systematically organise country visits prior to and after the
adoption of a rule of law resolution
National governments should regularly emphasise their political support for the Commission
as well as their legal support by intervening in relevant pending cases before the ECJ. In
addition, they should launch their own infringement actions where the Commission is failing
to do so and should urge the Commission to act under Article 260 TFEU when judgments of
the ECJ are ignored
EU institutions should also aim to better coordinate and involve non-EU bodies from the
Council of Europe, the OSCE, etc., while these bodies must do their part to prevent their
capture or infiltration by autocratic elements

It is important to stress that contrary to what is often claimed, the EU’s toolbox of measures to
support and correct for rule of law rot is already sufficiently comprehensive and sophisticated
in nature to, at the very least, contain rule of law backsliding if the full set of current instruments
is used promptly, forcefully and in a coordinated manner.16
Looking beyond the EU’s current toolbox, it is important to emphasise that while legal
instruments may be deployed with some success, the prevention of (in some cases, further)
rule of law backsliding also requires unambiguous political leadership which recognises the
nature and the gravity of the current threat. This requires challenging the false claims to
democratic legitimacy made by the governments in backsliding states when they have kept
themselves in power by systematically undermining media freedom and conducting elections
that may ostensibly appear free, but in reality are no longer fair. Indeed, the silence of most
European leaders about the erosion of democracy and the rule of law in certain Member States
– even as these developments have been widely publicised by international scholars and
journalists as well as by various international nongovernmental organisations and ratings
agencies – is deeply concerning, if not striking.
To give a single example, the responsibility of the EPP in normalising and shielding Orban’s
authoritarian regime from EU censure and actions cannot be overemphasised.17 And the recent
‘compromise’ reached in relation to the new EU conditionality mechanism shows, the rule of
law continues to be treated as a bargaining chip by key EU actors or end up being sacrificed by

16

For a comprehensive overview of the evolution of the EU’s rule of law toolbox, see L. Pech, The Rule of Law in
the EU: The Evolution of the Treaty Framework and Rule of Law Toolbox, RECONNECT Working Paper No. 7, March
2020: https://www.reconnect-europe.eu/publications/working-papers.
17
See R.D. Kelemen and L. Pech ‘Of red lines and red herring: The EPP’s delusions about restraining Orbán’,
VerfBlog, 15 March 2019: https://verfassungsblog.de/of-red-lines-and-red-herring-the-epps-delusions-aboutrestraining-orban/.
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key national leaders for short term political goals,18 most recently in open violation of the EU
Treaties by the European Council at the initiative of Angela Merkel.19

5. What are the fundamental changes required to address the issues?
There is no need for more tools and fundamental legal changes to address rule of law
backsliding. What is needed first and foremost is political leadership and for EU institutions, in
particular the Commission and the Council of the EU, to fulfil their Treaty obligations instead of
continuously hiding behind toothless reports and the alleged need for more ‘dialogue’ with
authorities engaged in deliberate and proactive autocratisation strategies.
As far as the Irish Parliament is concerned, in addition to organising possible public hearings on
the rule of law situation in countries in Hungary and Poland while also making sure that Ireland’s
own rule of law shortcomings are acknowledged and addressed, the most effective
contribution it could make is to follow the lead of the Dutch Parliament.
In other words and in practical terms, the Irish Parliament should consider requesting the Irish
government to launch an Article 259 TFEU action to address the following issues in Poland
which the Commission has failed to address to date under Article 258 TFEU:20
1. The unlawfully composed CT considering to violation of the EU Treaties it committed in
the two cases highlighted above;
2. The unlawfully composed and unconstitutionally set up new NCJ due to its role in
repeatedly undermining judicial independence and presiding over flagrantly unlawful
judicial appointments;
3. The ECPAC ‘since its composition suffers from the same flaws‘ as the DC;
4. The unlawful appointment of the current individual presiding Poland’s Supreme Court;
5. The special unit established in 2016 within the national prosecutor’s office tasked with
investigating judges and prosecutors, as well as the special team of disciplinary
commissioners under Poland’s new disciplinary regime for judges as they both
flagrantly violate EU law by inter alia failing to demonstrate any degree of operational
and investigative independence;
6. The adoption of unlawful ministerial instructions which aim to create a chilling effect so
as to dissuade Polish judges from complying with inter alia the ECJ judgments
in Celmer and AK.

18

L. Pech (interview with the Green European Journal), The Rule of Law Compromise: The EU’s Gift to Autocrats
https://www.greeneuropeanjournal.eu/the-rule-of-law-compromise-the-eus-gift-to-autocrats/.
19
K.L. Scheppele, L. Pech, S. Platon, Compromising the Rule of Law while Compromising on the Rule of Law,
VerfBlog, 13 December 2020: https://verfassungsblog.de/compromising-the-rule-of-law-while-compromising-onthe-rule-of-law/.
20
L. Pech, P. Wachowiec, D. Mazur, ‘1825 Days Later: The End of the Rule of Law in Poland (Part I)’, VerfBlog, 13
January 2021: https://verfassungsblog.de/1825-days-later-the-end-of-the-rule-of-law-in-poland-part-i/.
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In light of the multiple issues highlighted above, it becomes arguably clearer why Article 259
actions are absolutely needed. Generally speaking, the European Commission has constantly
acted in a too little too late fashion when time is absolutely of the essence. Indeed, when
looking at the overall number of infringement actions ever since the pre-Article 7 procedure
was activated in January 2016, we reach a dismal average of less than one action per year. The
contrast with the unprecedented number of preliminary ruling requests originating from Polish
judges, and which must be all understood as desperate cries for help, is particularly striking and
shows a seriously misguided lack of any sense of urgency in the Commission whose
enforcement policy seems to prioritise different policy goals with the rule of law being used as
a bargaining chip in this context.
Illustration 5: The Commission’s rule of law infringement record in relation to Poland

Illustration 6: Decided and pending national requests for a preliminary ruling originating from Polish courts
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6. What is the EU standard on rule of law and how can equality be ensured
between members states?
This question assumes there is an equality of treatment issue when there is arguably none.
While one can understand why the European Commission has felt the need to answer the
‘double standard’ claim recurrently used by Orbán and Kaczyński by launching a Rule of Law
Report covering all EU Member States, there is no double standard when one treats fraudsters
differently from law-abiding citizens.
The European Commission should have therefore avoided treating similarly a non-democracy
and a democracy or a country on an autocratisation path and one which is not. Quantitative
differences that are getting larger and more persistent over time at some point become
qualitative differences and currently Hungary and Poland are the only two manifest examples
of autocratising countries in the EU, although Romania was following a similar pattern in 201719.
Illustration 7: EU countries which have experienced/are experiencing ‘severe democratic backsliding’21 (2019 IDEA
Global state of Democracy report22)

21

IDEA, The Global State of Democracy 2019, p. 216: ‘Severe democratic backsliding represents a top-down,
orchestrated hollowing-out of democratic institutions, via the means and instruments of democratic decisionmaking. Ruling parties in countries such as Hungary, Poland and Turkey have skilfully used democratic rules to
dominate democratic institutions (including the parliament, judiciary and media), and change the rules (e.g.
electoral laws, judicial appointment procedures and constitutional provisions) with the purpose of maintaining
hold on those institutions indefinitely (Bieber, Solska and Taleski 2019). Encroaching political interference in
judicial matters, stifling of parliamentary opposition voices and the curtailment of civic space and media freedoms
have slowly led to severe democratic backsliding, which in turn translates to declines in the GSoD Indices on Checks
on Government and Civil Liberties.’
22
Ibid., p. 217.
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Illustrations 8 and 9: Rule of Law’s record23 of the two national governments currently subject to Article 7
proceedings and which are regularly denouncing the EU’s alleged ‘double standards’24

23

Source: https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020.
See L. Pech and J. Grogan (lead authors), Meaning and Scope of the EU Rule of Law, RECONNECT Deliverable
7.2, 30 April 2020: https://reconnect-europe.eu/wp-content/uploads/2020/05/D7.2-1.pdf.
24
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7. How do we respect values between different member states but also ensure
that fundamental rights are respected?
This question assumes some member states have different values and that autocracy could be
a ‘value’ worth respecting. This is however a misguided frame of analysis. Indeed, there is no
evidence that the EU’s foundational values such as democracy, respect for human rights and
the rule of law are not highly consensual values in each of the EU Member States. And in any
case, complying with Article 2 TEU values is a legal requirement and a condition sine qua non
to join the EU. As recently recalled by the ECJ,
As is apparent from Article 49 TEU, which provides the possibility for any European State to
apply to become a member of the European Union, the European Union is composed of States
which have freely and voluntarily committed themselves to the common values referred to in
Article 2 TEU, which respect those values and which undertake to promote them, EU law being
based on the fundamental premiss that each Member State shares with all the other Member
States, and recognises that those Member States share with it, those same values.25

One cannot hide behind ‘constitutional identity’ therefore to transform a democratic EU
country into an authoritarian one and argue it does not violate the EU Treaties as these Treaties
would protect ‘constitutional pluralism’. As Advocate General Maduro put it in a remarkably
prescient 2008 Opinion:
[R]espect owed to the constitutional identity of the Member States cannot be understood as an
absolute obligation to defer to all national constitutional rules. Were that the case, national
constitutions could become instruments allowing Member States to avoid Community law in
given fields. Furthermore, it could lead to discrimination between Member States based on the
contents of their respective national constitutions. Just as Community law takes the national
constitutional identity of the Member States into consideration, national constitutional law
must be adapted to the requirements of the Community legal order.26

This is why Orban has no case under EU law to claim that Article 4(2) TEU itself would allegedly
mean that Hungary is not only entitled to defined its national identity ‘which appears primarily,
but not exclusively, in its constitution’ but also entitled to oppose to the EU itself its ‘choice of
political and social values considered as significant from the aspect of the national and political
self-identity’.27
This is a line of reasoning which is as cunning as it is (deliberately) misguided. As the European
Parliament put it perfectly in its resolution of 3 July 2013 regarding its first (out of a now long
series) significant resolution on the concerning situation in Hungary, ‘the European core values
set out in Article 2 TEU result from the constitutional traditions common to the Members States
and cannot therefore be played off against the obligation under Article 4 TEU, but make up the

25

Case C-619/18, para 42.
Opinion of Advocate General Poiares Maduro in Case C-213/07, 8 October 2008, para 33.
27
Article 2, detailed reasoning, Unofficial translation of Bill number T/332. Further details in R.D. Kelemen and L.
Pech, ‘The uses and abuses of constitutional pluralism: Undermining the rule of law in the name of constitutional
identity in Hungary and Poland’ (2019) 21 Cambridge Yearbook of European Legal Studies 59.
26
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basic framework within which Member States can preserve and develop their national
identity’.28
This means that within ‘the framework of the Treaties, respect for ‘national identities’
(Article 4(2) TEU) and the ‘different legal systems and traditions of the Member States’
(Article 67 TFEU) are intrinsically associated with the principles of sincere cooperation
(Article 4(3) TEU), mutual recognition (Articles 81 and 82 TFEU) and thus mutual trust, as well
as with respect for cultural and linguistic diversity (Article 3(3) TEU)’.29 It follows that
a violation of the Union’s common principles and values by a Member State cannot be justified
by national traditions nor by the expression of a national identity when such a violation results
in the deterioration of the principles which are at the heart of European integration, such as
democratic values, the rule of law or the principle of mutual recognition, with the consequence
that a referral to Article 4(2) TEU is applicable only in so far as a Member State respects the
values enshrined in Article 2 TEU.30

28

European Parliament resolution of 3 July 2013 on the situation of fundamental rights: standards and practices
in Hungary (2012/2130(INI)), OJEU 2016 C 75/09, recital K.
29
Ibid., recital L.
30
Id., recital M.
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