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Ms Ksenija Turkovi¢

The European Court of Human Rights
President of the First Section

Council of Europe

67075 Strashourg-Cedex

France

Ref. Zurek against Poland
Application No. 39650/18

Pursuant to the letter of Ms Renata Degener, the Deputy  Section Registrar of the
European Court of Human Rights (hereinafter also referred to as “ECUHIRY, “Court”) dated 7
Octaber 2020, granting leave to make written submission to the Courl by the 28 Oclobe 2020,
the Helsinki Foundation for Human Rights (hereinafter also referred Lo as “HEFFIR™) with its seat
I Warsaw, Poland, would like to respectfully present its written comments on the case of
Waldemar Zurek against Poland (application no. 39650/18).

On behalf of the Helsinki Foundation for Human Rights,
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Warsaw, 27 October 2020

Waldemar Zurek against Poland
Application no. 39650/18

WRITTEN COMMENTS
BY
THE HELSINKI FOUNDATION FOR HUMAN RIGHTS

EXECUTIVE SUMMARY:

= The case of Waldemar Zurek against Poland concerns important issues related to the
independence of judiciary in Poland.

~ With regards o termination of the applicant's term of office as a member of the National
Council of Judiciary the HFHR has already stated in its previous written comments to the
Court that the terms of office of the NCJ judicial members were protected by the
Constitution and that the reform of the NCJ negatively affected the judicial independence.

~ According to international standards of human rights, judges have a right to lreedom ol
expression. Although they should make use of that freedom with due restraint, taking into
account necessity to ensure public trust and conflidence in judiciary, they cannot be
deprived of the possibility to speak out on matters of public interest, especially those
related to the independence of judiciary.

~ I case of transgression of the limits of the Mreedom of expression, liability of a judge
should he assessed in fair disciplinary proceedings belore an independent disciplinary
court. Harassment ol a judge with open or concealed repressions would violate the
principle of the judicial independence.

- Judges in Poland are subject to various forms of harassment. Particularly worrisome is
abuse ol disciplinary proceedings against judges who critical towards the Government's
controversial reforms ol the system of justice. Moreover, public media carry out regular
simear campaigns” againstindependent judges.

L INTRODUCTION

L. This third party intervention is submitted by the Helsinki Foundation for Human Rights,
purstant to the leave granted by the President of the Section on 7 October 2020,

2 Alelsinki Foundation for Human Rights (HFHR) is a non-governmental organization established
in 1989 in order to promote human rights and the rule of law as woll as to contribute o the
development of an open socicty in Poland and abroad. One of the leading programs of the HEIR
Is the Strategic Litigation Program whose activities aro aimed at enhancing human rights
protection in Poland through, among others, participation in legal actions undertaken for the
public interest such as representing parties and preparation of legal submissions Lo national and
international courts and tribunals. The HEHR has an established practice as regards ol submission
at thivd party interventions ta the European Court of Human Rights and in representing victims
i proceedings betore this Cowrt, In the pastwe had submitted amices curiae opinions not anly in
Cases against Poland (e, M2 v Poland, app. no, 2041 6/13; ALK v Paland, application no, 904/ | i),
bt also those against other cotntries, which in ouropinion, concerned legal problems important
also from the perspective of protection of human rights in Poland (e Baka v Hunguary, app. e
20261 /12 Gudmundur Andri Astradsson v. leeland [Grand Chamber|, app. no '_{r.:':‘.?-l/ L.

S HEFTIR helieves that the present case concerns problems of the utmost importance hrom the
perspective ol the protection of judicial independence in Poland. The first problem is the
controversial reform ol the National Council of Judiciary (NCJ) adopted in 2017 which is widely



perceived as inconsistent with the constitutional and international standards of judicial
independence. The second problem is related to various actions taken by of the Government
officials alter 2015 which may be perceived as politically motivated harassment of judges.

1 The present opinion concentrates on the second issue, The problem of termination of term of
office ol the NCJ members has alveady been discussed in details in the HFHR wrillen comments
submitted in the case of Grzeda v. Poland (app. no. 43572/18)). To not Lo repeat our previous
considerations, we would lke just to reiterate that judges elected to NC) had anentitlement under
Polish Law to protection against removal from NCJ. The law did not provide any possihility ol
premature termination of their terms of office, Termination of their terms of office treatenced the
dependence of the NCJand negatively affected independence of the whaole judiciary. Because of
that, such action was inconsistent with the rule of law standards,

5. The present written comments are divided into two sections, In the first one we present the
international standards concerning protection of freedom ol expression ol judges arising out hoth
binding as well as non-binding instruments. The second section is dedicated to presentation of
selectedexamples of harassment of judges critical towards the Government's actions inthe period
between 2015 and 2020, None of the examples discussed concerns the applicant directly.

ILJUDGES AND THE FREEDOM OF EXPRESSION

6. The guarantees of the lreedom of expression provided in Article 10 of the Convention are
applicable also to judges. The Court underlines that although judges “should show restraint in
excreising their freedom of expression in all cases where the authority and impartiality of the
judiciary are likely to be called into question” (Kudeshkina v. Russia, 26 February 2009, app. no
29192/05, § 86), they cannot be prohibited from exercising their treedom ol expression in the
spheres which fall within the public interest, Questions concerning the functioning ol the system
ol justice undoubtedly are one of such spheres and so “Even if an issue under cdebate has political
tiplications, this is not in itsell sufficient to prevent ajudge from making a statement on the
mavter ()" (Baka v Hungary [GC, 23 June 2016, app. no. 20261/12, § 165). Similar standards
with regards o the protection of the freedon of expression of judges are provided in various
others international documents and recommendations.

7 According to Article 8 of the UN Basic Principles on the Independence of the Judiciary,
‘members of the judiciary are like other citizens entited to freedom of expression (..) provided,
however, that in exercising such rights, judges shall always conduct themselves in such a manner
as to preserve the dignity of their office and the impartiality and independence of the judiciary”,
Morcover, Article 9 of the Basic Principles guaantees the right ol judges the freedom to form and
Jom assoctations ol judges and other organizations.

8. Very similar standard is expressed in the Universal Charter of the Judges and the Banpalore
Privciples of Judicial Conducts, The commentary to the latter explains that although judges should

“Helsinki Foundation for Human Rights, Grzeda against Poland, app. o, 43572718, written comments dated
28 November 2019, available at: I e 1w WIE L A p-content S upliade, 00 T, Gurebol b i
‘ potb(last aceess: 22 Octoboer 2020).

“Basie Principles on the lndependence of the Judiciary, adopted by the Seventh United Nations Congresson
the Prevention of Crime and the Treatment ol Oltenders held at Milan from 26 August to 6 Seplember 1985
and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and a0/ 1496 of 13 December
1985, available at b S G BCH  se p Oless ol i Lo CR PR T g dafon s gy T4 H ot Jn
{last access: 22 Uclobe “2020).

“International Association ol Judges, The Universal Charter of the Judge, adopted by tie 1A Contral Cownel
i Tanvan on 17 November 1999, updated in Santiago de Chile on 14 Novembe: 20017, available at

o .

[ 1 . ] - . Y | A
LI 43 R ol 1t L] e IN TR D IS NG IAS

St e et standa de ;
Poooensedboad (lastaceess: 22 October 2020) - Article 3-5.
PUN Economic and Social Council (ECASOC), UN Economic and Social Council Resolution 2006/23:
Strengthening Basic Principles ol Judicial - Conduct, 27 July 2000, E/RES/2006/23, available at
o s rdoond Slng 4TS o (lastaccess: 22 Octoher 2020) = Article 4.6
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vefrain from taking part in controversial, political debates. However, there is an important
exception to this rule = “judge may properly speak out about a matter that is politically
controversial, namely, when the matter directly affects (he operation of the courts, the
independence af the judiciary (which may include judicial salaries and benefits), Tundamental
aspects of the administration of justice or the personal integrity of the judge” . Nevertheless, even
tien judges should exercise “great restraint”.e

O Important recommendations with regards to the freedom of expression ol judges can be lound
in the report of the UN Special Rapportew on the independence of judges and lTawyers”, The
Special Rapportewr underlined that “As a general principle, judges and prosccutors should not be
involved in public controversies. However, in limited circumstances they may express their views
and opinions onissues that ave politically sensitive, for example when they participate in public
debates concerning legislation and policies that may alfect the judiciary or the prosecution
service. Insitwations where democracy and the rule of law are under threat, judges have a duty to
speak out in defence of the constitutional order and the restoration of democracy™. Morcover,
according to the Rapporteur, it should be primarily responsibility of judges to "determine the
scope and content of legal and ethical norms on the exercise of their lundamental freedoms and
political rights™. Acts of alleged violations of these rules should be brought belore an independent
disciplinary bodies. Removal [rom the office, as the most serious disciplinary sanction, should he
imposcd only in “in the most serious cases ol misconduct, as provided in the protessional code of
conduct, and only aftera due process hearing granting all guarantees to the accused™o.

L0 Inthe Buropean context it is worth to note the Reporton the Freedon of Expression of fudges
published in 2015 by the Venice Commission!. The Venice Commission, after analysis of the
constitutional standards of the selected European states and the case-law ol the Cowrt, held that
"I the context ol a political debate in which a judge participates, the domestic political
hackground ol this debate is also an important factor Lo be taken into consideration when
assessing the permissible scope of the reedom ofjudges. (...) A democratic crisis or a breakdown
ol constitutional order are naturally to be considered as important clements ol the concrete
context ol case, essential in determining the scope of judges’ fundamental freedoms™ -

FLo Thercfore, there is a consensus  belween  various international  documents  and
recommendations that judges, as all other individuals, are entitled to the hreedom ol speech. Due
o the specificity of their profession, necessity ol maintaining public trust to the judiciary and
respect for the individuals’ right of access to an impartial court, freedom of expression of judges
mav be subject to various restrictions. Nevertheless, such restrictions should not prevent judges
trom taking part in the debates of public importance, in particulir on the topics related to the
e pendence of the judiciary. As e UN Special Rapporteur noted in the abovementioned report,
i the contextol the rule of Taw erisis, then independence of the judiciary is at threat, judges may
be even considered as obliged to sprak out indelence of constitutional order

s United Nations Olfice on Drags and Crime, Commentary on the Bangalore Principles of Judicial Conduct,
available al

Pl st access: 22 0ctalber L020) = . 7HT4
Cbid, p 79

Report of the Special Rapporteur on the independence of judges and lawyers, 29 April 2019,
AZHRC/H /48, available at: Bvtpr) gt ng e A SR G 200 A (last access: 22 October 2020).

(hd., para, 102
“Ihud., para s,

Chidd, para, vy,
- Buropran Commission Lo Democracy through Law (Venice Comission), Report on the Freedom ol
Expression ol Judges, adopted by the Venice Commission at its 103rd Plenary Session (Venice, 19-20 June
2005),  available  al Bt VSRR Gt S eb  orm i Fdoe wston s b S L e L8

srettelastaceess: 22 October 2020).
Sbhid, para, 84,



P2 e TR would like to underline the importance of this Last conclusion. In tmes of the ryle
oblaw crisis, judges musthe able to speak freely about threats to the independence ol the judiciary.
Various forms ol expression ol judges in this field play two very important roles. First, the judpes’
opposition against and criticism of some controversial reforms ol the system ol justice may
discourage the politicians from pursuing them or at least oblige them to explain their motivations
betore the public opinion. Second, the opinion of judges may be of a great informative value for
the citizens. Alter all, judges, due to their professional experience, are the best placed to assess
what practical impact may given legal reform have on their job and, consequently, on the exercise
ol the right ol access Lo justice by individuals.

3. Morcover, as the UN Special Rapporteur noted, every instance ol alleged violation of ethical
ruales concerning the limits of the judges’ freedom of expression should be reviewed by an
independent disciplinary body in fair proceedings. Only in that way judges who exceed these
limits may be punished. [t would be completely unacceptable in the state ruled by law to harass
judges through, for example, imposition of sanctions, dismissals, ransters or initiation of various
criminal, disciplinary or other proceedings against them under false pretext to de fucto punish
thenm Tor the exercise of their freedom of expression,

L Perseeution ol judges who use their reedom of expression Lo protest against lewal reforms
tconsistent with the standards of the rule of law ultimately threatens not only the rights and
freedoms of judges but also the right w court ol every individual. Such persecution may produce
a“chilling effect” which may discourage judges not only from expressing theirview on the matters
oF publicimportance butalso from issuing rulings which are politically inconvenient for the ruling
politicians. As discussed below, there have already been initiated proceedings against judges on
decount oljudicial decisions issued by them,

HILHARRASSMENT OF JUDGES IN POLAND

I'5.Since the parliamentary election in Autumn 2015, the Polish Government have taken various
actions aimed against the independence of the judiciary. Some ol the actions consisted in adoplion
olfegistative reforms. The most important concerned organizational changesin the Constitutional
Tribunal, modification of the mode of clection of judicial members of the National Council of the
Judiciary, reorpanization of the supreme Court and creation ol two new chambers, lowering
compulsory retivement age of judges (which was later revoked), changes in the process ol
appointmentand dismissal ol courts” presidents. All of these relorms raised serious controversies
and led to litigations before the Court of Justice of the European Union's and the Buropean Court
of Human Rights'. In addition, all of them resulted in the state of legal uncerinty as the legal
status of many Polish judges and of ralings issued by them is now being questioned,

Lo Tnaddition to the legislative changes, independence of the judiciary is undermined hy varous
actions tuken by the Minister ol Justice and disciplinary commissioners appointed by him. [ this
conlextit is however worth to note that also (he rules concerning the disciplinary liability of
judges have been subject o extensive fegislative changes in the recent yvears. In particalar, the
new Act on the Supreme Court™ created a separate Disciplinary Chamber which has a wide
organizational autonomy as compared to other chambers of the Supreme Court. Moreover, judges
ol the Supreme Court were appointed upon the motion of the reorganized NCJ, some of them did

SN e BCL 24 June 2019, Case C-619/18, Commission v Polund (Ileprendence of the Supreme Court),
ECLEEULC:2019:531; EC), 5 November 2019, Case C-192/18, Conmissiun v Poland (Independence of the
lower courts), BCLEEU:C:2019:924; EC), 18 November 2009, Joined Casus C-585/18, C-624/18 and
C-025/ 18, LK ECLEEU:C: 20 19:982.

CNee e MO Szwed, K Wisniewska, Strashoury - A New Destination on the Roud towards the Rule of Law 7 4
reportan cases against Poland bejore the European Court of Human Rights, Helsinki Foundation tor Human
Rights 2020, available at i, oo Bl Pl ot ai fuploade 200700 e imel sty 18 G

st aceess: 22 October 2020).
e Act ol 8 December 2017 on the supreme Court (Jouwrnal of Laws of 2018, item 5).
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not hide sympathy for the ruling party belore the appointment and morcover, according to the
mediareports, some allegedly took part in smear campaigns against judges! According to the
Supreme Court, in that circamstances the Disciplinary Chamber cannot be considered us an
independent and impartial tribunal established by law." The controversies around  the
Disciplinary Chamber are so serious that in the order of 8 April 2020 (C-791/19 R), the CJEU
granted aninterim measuwre in which it requested the Polish authoritics “(1) (o suspend, pending
the judgment of the Court of Justice on the action for failure to fullil obligations ("the final
judgment’), the application of the pravisions constituting the basis of the jurisdiction of the 1zba
Dyscyplinarna ot the Sgd Najwyzszy (i.c. the DCSC - authors' footnote) to rule, both at fivstinstance
and onappeal, in disciplinary cases concerning judges; (2) to refrain from referring the cases
pending belore the Izba Dyseyplinarna before a panel whose composition does not meet the
requirements ofindependence defined, in particular, in A and Others”.

7. Yetanother important changes with regards to disciplinary liability ofjudges were introduced
by the so called "Muzzle Law” adopted by the Parliament in December 201919, The law provided,
among others, that bodies of the judicial self-government cannot deliberate on the “political
matters”™ and "in particular, itis forbidden to adopt resolutions that undermine the principles of
the functioning of the authorities of the Republic of Poland and its constitutional organs.” (Article
I point3 ot the Muzzle Law). Alsa the (reedom association of judges was limited by obliging judges
Lo publicly disclose information on their membership inany lorms of association (Article 1 point
290l the Muzzle Law). Morcover, the law the explicitly provided that actions aimed at questioning
of ellectiveness of judicial appointment or “the mandate of a constitution:l body of the Republic
of Poland” constitute disciplinary offence (Article 1 point 32 ol the Muzzle Law). Therelore, the
Faw prevents judges from applying the standards developed in the case-law of the CJEU and the
supreme Court to assess, for example, whether judges adjudicating in the first instance
proceedings satisfied the ceriteria stemming from the right to have one’s case heard by an
independentand impartial tibunal established by law. In addition, the Muzzle Law provided that
judge commits a disciplinary offence il he/she “carries out public activitics that are incompatible
with the principles of judicial independence and independence ol judges”. Such a broad provision
i practice may be abused to prevent judges from exercising freedom of expression. The new
provisions on disciplinary liability were negatively assessed by, among others, the Venice
Commission, according to which: “These provisions, taken together, significantly curtail the
possibility to examine the question of institutional independence of Polish courts by those courts
themselves, This approach raises issues under Article 6 § Lol the ECUR, since judicial review
should involve examination of all relevant aspects ol the independence of the tribunal, including
institwtional ones. (...) Furthermore, the ahove provisions, taken together, aim at nullifying the
cliects of the CIEU ruling,”:o Equally negative was the Venice Commission’s assessiment ol other

Sea e Kontrowersyine wpisy na 1T sedzicgo Adama Tomezyiskiogo 2 lzby Dyscyplinarne; SN,
"Rzevzpospohita”, 160 October 2018, available Al s LT g 1 |
ty T Lanwgyer Al TERTEEANITES IPEeTy (last
aucess: 20 October 2020)
CPPacewios, M faloszewski, Akga LSGersdorf wypierdalaf”. Onet: Wymystid sedzia SN Wirtrykowsky, pomaogla

Enidia, "ORO press”, available at; e LM LA g e rn e nb e s catan sl crmenpsdt! s
] et prened e e ey (last aceess: 26 October 2020).

“Resolution ol the lormation of the combined Civil Chamber, Criminal Chamber, and Labour Law and Social
Security: Chamber, 23 fanuary 2020, rel. no. BSA [4110-1/20, English tanslation available at:
pb st s oo /St As et L L N e i A T e 10 GORE DO M Sl g

(lastaceess: 22 Ocetober 2020).
“The Actol 20 December 2019 on amending the Law on the organization ol conymon courts, the Act on the
sSupreme Court and certain other statutes (Jowrnal of Laws of 2020, item 190).

Jomturgentopinion of the Venice Commission and the Directorate General of Human Rights and Rule ol
Law (Dan) of the Council of Europe on amendments lo the Law on the Commuan Couwrts, the Law on the
supreme Court, and  some  other  laws, 16 January 2020, CDL-PI2020)002, available  au:

e v oean v ebtomss /doviments fdelaudl Aspatpditne ol "I L e (Tast access:
22.000ber 2020) - paras, 36-37.




amendments to disciplinary liability of judges mtroduced in the “Muzzle Law”. In particular, the
Veniee Commission undertined that the new law “contains overbroad and open-ended delinitions
and thus threatens the principle of legality. For instance, it prohibits «acts or omissions which nay
preventorsigniticantly impede the functioning olan organ of the judiciary» and «an infringement
ol the dignity of the olfice». Both of these invite very subjective interpretations and could casily
be abused to interfere improperly injudicial roles,” 2

18, The examples of forms of harassment against judges via disciplinary proceedings were

8.
recently subject of various reports of NGOs. All of them may divided into two categories.

FO-First, some ol the judges were questioned by the disciplinary commissioners or even charged
betore the Disciplinary Chamber of the Supreme Court for alleged transgression of the freedom of
expression, usually in connection to some critical statements about the actions of the Government,
Many examples ol such proceedings were described in the report"Judges under pressure - repart
on the methods of harassment of independent judges by the authorities” published in 2019 by the
targest Polish association of judges, “lustitia”22, The document focuses on the instances of dhuse
ol disciplinary procecdings to harass judges who oppose unconstitutional reforms implemented
by the current Government. For example, judge Krystian Markicwicz, President of “lustitia”, and
several other judges were questioned as witnesses or requested Lo present a written statements
inthe disciplinary proceedings initiated m relation to their participation in a music festival where
their participated in the events aimed at promotion ol legal education.”> Subscquently judge
Markiewicz was also charged in the disciplinary proceedings in connection Lo the letters in which
heoas a President of “lustitia®, appealed to judges to not o cooperate with the Disciplinary
Chamber ol the Supreme Court and instead suspend  disciplinary proceedings or submil
preliminary references to the CJEU until the question of the legalstatus ol this Chamberis resolved
by the CJEUA I the olficial communication, the Disciplinary Commissioner ol the Ordinary Court
Judges deseribed the Tetters sent by K. Markiewicz as “a political manifesto”. Judge Bardomicj
Preymusinski was questioned by the disciplinary commissioner for his critical remarks ahout the
procedure of selecting candidates to the posts ol judges belore the reorganized National Council
of the Judiciary.+ Judges Piot Gaciarek, Marek Celejand Matgorzata Kluziak were requested hy
the disciplinary commissioner to provide a written statement concerning their participation in
the TV progranune concerning the NC) and its vice-president, judge Dariusz Drajewicz In
January 2019 the Deputy Disciplinary Commissioner of the Judges ol the Ovdinary Courts Look
actions with regards Lo the adoption by the representatives ol the judges of the Poznan and
Krakow Appellate Jurisdictions resolutions criticizing various actions ol the Government and the
President which could threaten the independence of the judiciary. In course ol these proceedings
some ol the judges who participated in passing ol these resolutions were called Lo testily as

witnesses. !

Sodbidy paras dd; see alsor OSCE Office Tor Democratic Institutions and Human Rights, Urgent Tnterim
Upinion on the Bill Amending the Act on the Organization of Common Courts, the Act on the Supreme Court
and Certain Other Acts of Poland (As OF 200 December 2019), 14 Janwary 2020, Opimion-Nr: JUD-
POL/305/2019 JAICL available at HiF:e S s s s i e : s [last
Aavresss 2o October 2020) - paras. 53-62, 68-77

o RKusdierzynski, Judges under pressare - report on the methods of harassment of independent judges by the

aulliorities, lustitia 20119, available at:
PR R e s et e o et lastoaceess: 22 Octohe
JUZ0)
Ibid., po 5,
“PAssociation of judges “Themis”, Response of the Polish authorities to the CIEUjudgment of 19 Nov 2019 (the
report containing - transtations of  source documents). available  at: R I RN P T [ TRy
e SHE T Ros ot o Polish- s tho e Los O] 10 TR AT A NI 2P0 Ll

(lastaccess: 22 October 2020) - p. 12-15.

S Roscieravnski, fudges under pressure... p. 6
Sbhid, polg-1a

bid, po31-33.
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20 second category ol cases includes those in which judges were subject to disciplinary charges
or were questioned as witnesses (on the preliminary stage of the disciplinary proceedings) in
connection to the ruling which they issue or other procedural actions which they took in course
ol the judicial proceedings. This type of disciplinary proceedings were initiated in particular
against judges who questioned or analysed the legal status of judges appointed by the President
upon the motion of the reorganized National Council of the Judiciary, In this context it must be
underlined that doubts concerning the legal status of such “new” judges are not unfounded - on
the contrary, according Lo the Supreme Court’s resolution of 23 January 2020, bench of the
supreme Court composed with participation of a person appointed upon the motion of the
reorganized NCJ is always unlawful, while participation of such persons in the bench of ordinary
courts may lead to its unlawfulness “if the defective appointment causes, under specific
circumstances, a breach of the standards of Independence (...)". The said resolution was adopled
inresponse Lo the carlier judgment of the CJEU.2 Therefore, in the light of these rulings, judges
arc notonly entitled but even obliged toassess the impact of participation ol irregularly appointed
judge on the protection ol the individual’s right ol access to and independent court. In spite of
this, some of the judges who carried out such assessment faced disciplinary charges, One ol such
judges is Pawel Juszezyszyn, judge of the District Court in Olsztyn, delegated in September 2019
to the Circuit Cowrt in Olsztyn.  In November 2019, while reviewing an appeal against the
judgmentissucd by ajudge appointed upon the motion of the reorganized NCJ, Pawel Juszezyszyn
requested the Chielol'the Chancellery of the Sejm o provide documents concerning the process
ol clection of the judicial members of the NCJ. Such a request was justilicd by the fact that these
documents were not disclosed o the public what led to doubts as to the legality of the whole
procedure. I response, the Minister of Justice revoked the delegation of the judge Juszezyszyn
and the disciplinary charges brought a disciplinary charges against him, accusing him ol obvious
and blatant offense against the law and breach of the dignity of the office.2v On 4 February 2020
judge Juszezyszyn was suspended in his prolessional dutices on the virtue of the resolution of the
Disciplinary Chamber. In addition his salary was reduced by 40%. In the reasoning of the
resolution, the Disciplinary Chamber held that judge Juszezyszyn violated the constitution and set
ancexceptionally bad example for other judges.® In November 2019 the Disciplinary
Commissioner of the Ordinary Court Judges presented charges o three other judges who took
actions aimed at assessment of correctness of appointment ol assessor who issued the first
mstance ruling. Subsequently, analogous disciplinary proceedings were opened against other
judges. <t In December 2019, the Disciplinary Commissioner initiated disciplinary procecdings
against judge Anna Bator-Ciesiclska who, acting as a presiding judge in cases pending before the
Cireuit Court in Warsaw, refused to adjudicate in the beneh with judges who were appointed as
the deputy disciplinary commissioners by the Minister of Justice, and submitted a preliminary
references to the CJEU concerning the right to an independent court = 11U must he noted hal,
according to the media relations, those two judges might have been involved in actions aimed at
discrediting ol independent judgpes, coordinated by the deputy Minister of Justice (sve helow). o
I this context it s also worth (o mention the case of judge Ewa Macicjewska, who were
questioned as witness in the disciplingry proceedings on the account that she submitted o
prefiminary reference (o the CJEU regarding threats to the independent of Polish judges resulting
from the new rules on disciplinary proceedings,

TECL A8 November 2019, Joined Cases C-585/18, C-624 /18 and C-625/ 18, AN, ECLEEU:C: 201 9:982.
“Assocation of judges Phemis”, Response of the Polish.., p. 7-8. N
* Resolution ol the Disciplinary Chamber of the Supreme Court of 4 February 2020, ref, no, 1 DO L/20.
SAssociation ol judges "Themis”, Response of the Polish ..., p. 10.
Sad, p.lo-17.
See e Eolvanova, Frzefomowa decyzju sqdu: nie chee orzekad z reecenikiom dyscvplinarnym detegovwvanyin
przes Ziobre, 30 Aupust 2019, available at: I Ay hotcrapl /57 550, 00 '
: o ek 2 sovsmikie medy sy phnag ny oo (lastaccess: 22 October 2020).

o

Tl Agtgtegr PSR IR LT i

Fhemis”, Response of the Polish ..., p. 9.
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20. However, some judges faced disciplinary chavges for ruling and procedural actions which were
notconnected to the dispute overthe legality of judicial appointments und independence ol newly
appeinted judges. For example, judge Alina Czubieniak faced disciplinary charges after she
quashed decision of the district court which placed defendant, person with intellectual disability
notrepresented by the prolessional defender, in the preliminary detention. Judge Czubieniak was
dequitted the disciplinary court of the first instance but the Disciplinary Chamber reversed the
ruling and punished the judge with reprimand. However, in the second instance the Disciplinary
Chambertifted the reprimand and ruled that although the judge committed an obvious procedural
mistake she shall not be punished.#* n yet another case, judge Stawomir Jeksa faced disciplinary
charges in connection Lo the ruling in which he acquitted the mayor of Poznan of the charge of
using indecentlanguage ina public place. According to the relation provided in the lustitia’s report
“The charges applied to breaching the dignity of the office of judge through the pronouncement
by the judge in the oral justification for the judgment and later in the written justification for a
political manifestthatapplied to his views and assessments related o the constitutional activities
ol the state authorities,

21 addition o disciplinary proceedings, in some cases the authorities apply to the Disciplinary
Chamber to waive the criminal immunity of judges in in the context which may suggest political
motivations. It must be underlined that waiver of the judge's immunity has severe consequences
- Judge whose immunity was waived does not only face eriminal charges which may ultimately
lead to his/her conviction, but is also auwtomatically suspended in his/her professional duties and
his salary is reduced by 25% to S0%,. 57 Prosecutors submitted such a motion, for example, in the
case concerning judge lgor Tuleya, who is well known for his criticism ot the reforms and olther
actions of the carrent Government which threaten the judicial independence and the standards of
the rate of Taw, According Lo the prosecutors, judge Tuleya may have committed a crime by
reviewing an appeal against decision on the discontinuation of eriminal proceedings regarding
the alleged unlawtul deliberations of the Parliament in December 2016, on Uhe public, instead of
closed, hearing. In June 2020 the Disciplinary Chamber refused Lo waive judge Tuleya’s immunity,
but the prosecutor's office appealed.® The second instance ruling has not yet beenissued. 1t is
also worth to mention the case of judge Beata Morawiee, head of the judges” association "Themis”,
who, alter remaoval from the position of the president of the Circuit Court in Krakow, sued Lhe
Minister of Justice and won in e first instance. In September 2020 the media informed that the
special Department of Tnternal Affaivs of the State Prosecutor's Office is conducting a criminal
nvestigation against judge Beata Morawicc. The Prosecutor's Olffice suspects the judge of, among
others, Laking ramuneration (or preparation ol an opinion, which she allegedly did not prepare,
and ol receiving a mobile phone (rom a defendant in 2012 for passing sentence in his favour. In
October 2020 the Disciplinary Chamber waived judge Morawied's immunity =, whal raised serious

JoRoscterzyiski, Judges under pressure .., p, 38-39; A. Waojcik, Despite CIEU verdict, fudiciary Councl and
Discipluian v Chamber not slowing down, available at: B f 0 | LU o K e
s et e s (last access: 22 October 2020); Judgme)

e [ j\"\ J it L 2 M (R I
‘ TRLTE . ool e
Disaplinary Chamber of the Supreme Court ol 21 November 2009, el no 1 DSSs 2718,
L Rosdieraynski, fudges ander pressure..., p. 16,

Artide 12988 2 and 3a of the Act of 27 July 2001 - Law on the organization ol conmmaon courts (Juurnal
of Laws of 2020, item 365).
SN Jaboszewski, Porazka Ziobry, 1zba Dyscvplinarna nie uchylita immunitetu sedzieni Tuler, OKO pross”,
Dune 2020, available at e o e md prraliasmne by yevbaseacs, pivgag By BTG

{lastaccess: 22 Qctober 2020).

" Resolution ol the Supreme Court ol 12 Octobor 2020, relno. TDO42/20; A. Lukaszewicz, bomunitet sedzi
Morawiec achvlony praez lzbe Dyscyplinarng Sqdu NujwyZszeguo, WReeczpospolita®, 13 October 2020,

avatlable  at E3¥ WAL S el 20 DL SR GG G il Sl R oraam oy i e b
| cor ey e hadie Negen 2scc s o (Jastaceess: 22 Qetober 20200, P Figurski, . Sidorowics,
lzba Dyscyplinarna uchylila innmunitet sedai Beacie Morawice, "Wybapreza.pl”, 12 Octoher 2020, available at:
1104 v bz il akon S 20 20 300688 Jestadecyjas i et s

ce bt (lastacceess: 22 October 2020).

§;



controversies in Polandi and abroad®1. The second instance procecdings are now pending belore
the Disciplinary Chamber. The Prosecutor’s Office applicd for waiver ol the Immunity also in the
case ol judge rena Majeher. The judge is suspected by the prosecutors of failure to fulfil her dutics
in the case concerning the re-registration of the company. - According to the Ombudsman, "The
actions of the National Public Prosecutor’s Office may, ina manner inconsistent witly the principle
of the independence of judges, interfere in the exercise of judicial power by causing judges to fear
ol negative consequences for taking actions in accordance with thenr own conviction and
knowledge, in order to resolve cases entrusted to them” 4 Lventually, on 21 October 2020, the
Disciplinary Chamber refused to waive the judge’s immunity. i+

22, White analysing various forms of harassment ol judges in Poland, one should also notignore
the role of the public media which carry out regular “smear campaigns” against independent
judges. For instance, the public media repeatedly covered individual cases of pelly thelts
committed judges, which may suggest the public opinion that this is a common problem. There
as even ereated a special programme, entitled “Kasta” (“The Caste”). dedicated solely to the
alleged pathologies in the judiciary. Independent judges are also (requently accused ol lighting
against the democratically elected Government on political grounds.

23 Itmusthealsonoted that, according to articles published by the private media in August 2019,
some officials of the Ministry of Justice and some ol he newly-clected members (judges
themselves) ol the reorganized NCJ allegedly coordinated online smear campaigns against
independent judges. According Lo portal Onetpl, as part of this campaign. woman identified as
Eilia (who was in relationship with on of the new members of e reorganized NCJ)
anonymously distributed discrediting materials about judge Krystian Markicwicz and moreover
she"She also became known as an Internet hater who attacked judges ina very harsh way under
4 pscudonym on social media, This is one of her entries on Twiller regarding judge Waldemar
Zurck, known for his criticism of PiS's actions: «Fu... ol You bring shame (o honest judges and
disgrace to Poland»”2 After publication of the Onet's report, the then deputy Minister of Justice,
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Lukasz Piebiak (allegedly involved in the smear campaign), resigned from his office. Judges ol the
NCI and those working in the Minister of Justice, who were allegedly involved in this process, did
not face disciplinary, while the criminal investigation on this matter has not yvet been finished. i

200 Al these actions may be pereeived as a pressure exerted on the judges. Although so far
relatively small part of the proceedings against judges led to imposition ol disciplinary sanctions
on judges, one should not ignore the potential of “chilling cffect” produced by the mere fact of
itiation ol disciplinary or, even more so, criminal proceedings against a judge. According to the
HETR'S veport hased oninterviews with judges from across Poland, “The measures taken (o
pressurise judges have resulted in the creation of a chilling effect among o section of the judicial
community. None ol the interviewees admitted that this chilling effect had an impact on their
judicial decision making. owever, it cannot be ruled out that the fear of disciplinary
consequences may become an increasingly important factor in the work ol judges, or that it may
allect their non-judicial activities. In view of the fragility of institutional safeguards of judicial
independence, itis reasonably possible that this effect will have an impact on the jurisprudence
ol courls, compromising the exercise of individuals' right to have their case heard before an

independent court.”
IV. CONCLUSIONS

20 AUis now a universally recognized standard of the lreedom of expression that judges must he
able Lo speak freely about actions of the political authorities which are dangerous from the
perspective ol the principle of the rule of and the judicial independence. OF cowrse, while
excrcising their freedom of expression judge should act with particular restraint to not to damage
publictrustand conlidence in the judiciary, nevertheless disciplinary or criminal sanctions for the
mere eriticisme of the actions of Government would be unacceptable. The signilicance of the
breedom ol expression of judges is especially high in the times of rule of law crises. 1t must he
underlined that judges who speak out Lo protect the standards of the rule of law and the judicial
independence actnot only in the name of protection of their own rights and interests, but also in
themamie of protection of every individual’s right to court.

26 Inthe case of ransgression of the limits of the freedom of expression, judge should be subject
to fair disciplinary proceedings before an independent disciplinary court. Harassment of judges
by other methods aimed at creation of “chilling effect” discouraging judges from criticising
controversial legal reforms would be inconsistent with the principle of the rule of Taw.

27. The HFHR helieves that while analysing individual applications lodged by Polish judges, the
Court should take into account the wider context in which the Polish judiciary currently functions.
For the last few years Polish judges have been subject to various forms ol harassment, such as
titkation of disaplinary proceedings, motions [or the waiver of criminal Hmunity, suspension
professional duties and regular smear campaigns in the public media. Even though some ol such
actions were taken on theoretically neutral grounds (such as alleged committal of crime by a
judge ). many circumstances suggest that their true aim was the suppression ol independent

Judgpes.
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