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COMMISSION RECOMMENDATION
of 26.7.2017

regarding the rule of law in Poland

complementary to Commission Recommendations (EU) 2016/1374 and (EU) 2017/146

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 292 thereof,

Whereas:

1)

)

©)

(4)

On 27 July 2016, the Commission adopted a Recommendation regarding the rule of
law in Poland?, setting out its concerns on the situation of the Constitutional Tribunal
and recommending how these should be addressed. On 21 December 2016, the
Commizssion adopted a complementary Recommendation regarding the rule of law in
Poland”.

The Recommendations of the Commission were adopted under the Rule of Law
Framework®. The Rule of Law Framework sets out how the Commission will react
should clear indications of a threat to the rule of law emerge in a Member State of the
Union and explains the principles which the rule of law entails. The Rule of Law
Framework provides guidance for a dialogue between the Commission and the
Member State in order to prevent the emergence of a systemic threat to the rule of
law that could develop into a "clear risk of a serious breach™ which would potentially
trigger the use of the "Article 7 TEU Procedure™. Where there are clear indications of
a systemic threat to the rule of law in a Member State, the Commission can initiate a
dialogue with that Member State under the Rule of Law Framework.

The European Union is founded on a common set of values enshrined in Article 2 of
the Treaty on European Union ('TEU"), which include the respect for the rule of law.
The Commission, beyond its task to ensure the respect of EU law, is also responsible,
together with the European Parliament, the Member States and the Council, for
guaranteeing the common values of the Union.

Case law of the Court of Justice of the European Union and of the European Court of
Human Rights, as well as documents drawn up by the Council of Europe, building
notably on the expertise of the European Commission for Democracy through Law
(""Venice Commission™), provides a non-exhaustive list of these principles and hence

Commission Recommendation (EU) 2016/1374 of 27 July 2016 regarding the rule of law in Poland; OJ L 217,
12.8.2016, p. 53-68.

Commission Recommendation (EU) 2017/146 of 21 December 2016 regarding the rule of law in Poland complementary
to Recommendation (EU) 2017/146; OJ L 22, 27.1.2017, p. 65-81.

Communication "A new EU Framework to Strengthen the Rule of Law", COM(2014) 158 final.
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(6)

(")

(8)

(9)

defines the core meaning of the rule of law as a common value of the Union in
accordance with Article 2 TEU. Those principles include legality, which implies a
transparent, accountable, democratic and pluralistic process for enacting laws; legal
certainty; prohibition of arbitrariness of the executive powers; independent and
impartial courts; effective judicial review including respect for fundamental rights;
and equality before the law”. In addition to upholding those principles and values,
State institutions also have the duty of loyal cooperation.

In its Recommendation of 27 July 2016, the Commission explained the
circumstances in which it decided, on 13 January 2016, to examine the situation
under the Rule of Law Framework and in which it adopted, on 1 June 2016, an
Opinion concerning the rule of law in Poland. The Recommendation also explained
that the exchanges between the Commission and the Polish Government were not
able to resolve the concerns of the Commission.

In its Recommendation, the Commission found that there was a systemic threat to the
rule of law in Poland and recommended that the Polish authorities take appropriate
action to address this threat as a matter of urgency.

In its Recommendation of 21 December 2016, the Commission took into account the
latest developments in Poland that had occurred since the Commission's
Recommendation of 27 July 2016. The Commission found that whereas some of the
issues raised in its last Recommendation had been addressed, important issues
remained unresolved, and new concerns had arisen in the meantime. The
Commission also found that the procedure which had led to the appointment of a
new President of the Tribunal raised serious concerns as regards the rule of law. The
Commission concluded that there continued to be a systemic threat to the rule of law
in Poland. The Commission invited the Polish Government to solve the problems
identified as a matter of urgency, within two months, and to inform the Commission
of the steps taken to that effect. The Commission noted that it remained ready to
pursue a constructive dialogue with the Polish Government on the basis of the
Recommendation.

On 20 February 2017, within the time limit of two months, the Polish Government
replied to the Commission's complementary Recommendation. The reply disagrees
with all the issues raised in the Recommendation and does not announce any new
action to address the concerns identified by the Commission. The reply emphasizes
that the appointment of the new President of the Tribunal on 21 December 2016 as
well as the entry into force of provisions of the law on Organisation and Proceedings
before the Constitutional Tribunal, the law on the Status of Judges of the
Constitutional Tribunal and the law Implementing the law on Organisation and
Proceedings and the law on the Status of Judges have created the proper conditions
for the functioning of the Tribunal after a period of paralysis caused by political
quarrels of politicians of the opposition in which the former President of the Tribunal
was also engaged.

On 21 December 2016, Mr Mariusz Muszynski, who was nominated by the 8" term
of the Sejm without a valid legal basis and was admitted to take up the function of
judge in the Constitutional Tribunal on 20 December 2016 by the then acting
President of the Tribunal, was appointed to substitute the new President of the
Tribunal in case of her absence.

4

See COM(2014) 158 final, section 2, Annex .
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(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

On 10 January 2017, the Vice-President of the Constitutional Tribunal was obliged
by the newly appointed President of the Tribunal to use his remaining leave. On 24
March 2017, the President of the Tribunal prolonged the leave of absence of the
Vice-President of the Tribunal until the end of June, despite the request of the Vice-
President to resume his work as judge in the Tribunal as of 1 April 2017.

On 12 January 2017, the Minister of Justice launched a procedure before the
Constitutional Tribunal to review the constitutionality of the election, in 2010, of
three judges of the Tribunal. Following this procedure, cases have no longer been
assigned to these three judges.

On 16 January 2017, the President of the Venice Commission issued a statement
expressing his concerns about the worsening situation within the Tribunal.

On 20 January 2017, the Government announced a comprehensive reform of the
judiciary. The Minister of Justice presented a draft law on the National Council for
the Judiciary.

On 25 January 2017, the Minister of Justice presented a draft law on the National
School of Judiciary and Public Prosecution.

On 10 February 2017, the Court of Appeals in Warsaw referred a question of law to
the Supreme Court which relates to the assessment of the legality of the appointment
of judge Julia Przylgbska to the office of President of the Constitutional Tribunal.
The Supreme Court has not yet rendered a judgement.

On 24 February 2017, the Sejm appointed a new judge in replacement to a judge who
resigned from his position in the Constitutional Tribunal to become a judge in the
Polish Supreme Court.

On 1 March 2017, a group of 50 members of the Sejm asked the Constitutional
Tribunal to establish the unconstitutionality of the provisions of the law on the
Supreme Court on the basis of which the First President of the Supreme Court had
been elected.

On 13 March 2017, the National Council for the Judiciary withdrew four motions
lodged with the Constitutional Tribunal due to the changes introduced to the
composition of the relevant hearing panels following a decision by the President of
the Tribunal.

On 12 April 2017, a group of 50 members of the Sejm presented a draft law
amending the law on Common Courts Organisation.

On 11 May 2017, the Sejm adopted the law amending the law on the National School
of Judiciary and Public Prosecution, the law on Ordinary Courts Organisation and
certain other laws ("law on the National School of Judiciary™). The law was
published on 13 June 2017.

On 16 May 2017, the Commission informed the General Affairs Council on the
situation of the rule of law in Poland. There was broad agreement around the table
that the rule of law is a common interest and a common responsibility of EU
institutions and Member States. A very broad majority of Member States supported
the Commission's role and efforts to address this issue. Member States called upon
the Polish government to resume the dialogue with the Commission with a view to
resolving the pending issues and looked forward to being updated as appropriate in
the General Affairs Council.
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(23)

(24)

(25)

(26)

(27)

(28)

(29)
(30)

(31)

On 23 June 2017, the European Council generally endorsed the Country Specific
Recommendations addressed to the Member States in the context of the 2017
European Semester. The recommendatoin addressed to Poland contains a recital
underlining that "Legal certainty and trust in the quality and predictability of
regulatory, tax and other policies and institutions are important factors that could
allow an increase in the investment rate. The rule of law and an independent
judiciary are also essential in this context. Addressing serious concerns related to
the rule of law will help improve legal certainty”. On 11 July 2017, the Country
SpecificSRecommendations were adopted by the Economic and Financial Affairs
Council.

On 5 July 2017, following the end of the mandate of the previous Vice-President of
the Constitutional Tribunal, the President of the Republic appointed a new Vice-
President of the Tribunal, Mr. Mariusz Muszynski, despite the fact that he was one of
the three judges in the Tribunal appointed unlawfully.

On 5 July 2017, a group of members of the Sejm asked the Constitutional Tribunal to
establish the unconstitutionality of provisions enabling the Supreme Court to assert
the validity of the appointment of the President of the Tribunal by the President of
the Republic.

On 12 July 2017, a group of members of the Sejm submitted a draft law on the
Supreme Court which stipulated, inter alia, the dismissal and forced retirement of all
Supreme Court judges, save those indicated by the Minister of Justice.

On 13 July 2017, the Commission wrote to the Polish Government to express its
concerns about the recent legislative proposals relating to the judicial system and to
the Supreme Court, underlined the importance of refraining from adopting these
proposals in order to allow for a meaningful dialogue, and invited the Polish Foreign
Minister and Polish Justice Minister to a meeting to that end at their earliest
convenience. On 14 July 2017, the Polish Government wrote to the Commission
reiterating its previous explanations on the situation of the Constitutional Tribunal.

On 15 July 2017, the Senate approved the law amending the law on the National
Council for the Judiciary and certain other laws ("law on the National Council for the
Judiciary™) and the law amending the law on the Ordinary Courts Organisation ("'law
on Ordinary Courts Organisation™).

On 19 July 2017, the Polish Government replied to the Commission's letter of 13
July 2017, refering to the current legislative reforms of the Polish judiciary and
asking the Commission to present its concrete concerns relating to the new laws in
order to have a further discussion.

On 22 July 2017, the Senate approved the law on the Supreme Court.

On 24 July 2017, the President of the Republic delivered a statement about his
decision to refer back to the Sejm the law on the Supreme Court and the law on the
National Council for the Judiciary.

On 25 July 2017, the President of the Republic signed the law amending the law on
the Ordinary Courts Organisation.

5

Recital 14 of the Council Recommendation of 13 July 2017 on the 2017 National Reform Programme of Poland and

delivering a Council opinion on the 2017 Convergence Programme of Poland.
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HAS ADOPTED THIS RECOMMENDATION:

1.

The Republic of Poland should duly take into account the Commission's analysis set
out hereafter and take the measures figuring in section 5 of this Recommendation so
that the concerns identified are addressed within the time limit set.

SCOPE OF THE RECOMMENDATION

The present Recommendation complements the Recommendations of 27 July 2016
and 21 December 2016. It examines which of the concerns raised in those
recommendations have been addressed, sets out the remaining concerns and lists a
number of new concerns of the Commission with regard to the rule of law in Poland
which have arisen since then. On this basis, it makes recommendations to the Polish
authorities on how to address these concerns. The concerns relate to the following
issues:

(1) the lack of an independent and legitimate constitutional review;

(2) the adoption by the Polish Parliament of new legislation relating to the Polish
judiciary which raises grave concerns as regards judicial independence and
increases significantly the systemic threat to the rule of law in Poland:

(@ the law amending the law on the National School of Judiciary and Public
Prosecution, the law on Ordinary Courts Organisation and certain other
laws ("law on the National School of Judiciary™); published in the Polish
Official Journal on 13 June 2017 and which entered into force on 20 June
2017;

(b) the law amending the law on the National Council for the Judiciary and
certain other laws (“law on the National Council for the Judiciary");
approved by the Senate on 15 July 2017; this law was referred back to
the Sejm on 24 July 2017.

(c) the law amending the law on the Ordinary Courts Organisation ("law on
Ordinary Courts Organisation™); approved by the Senate on 15 July 2017
and signed by the President on 25 July;

(d) the law on the Supreme Court; approved by the Senate on 22 July 2017;
this law was referred back to the Sejm on 24 July 2017.

THE LACK OF AN INDEPENDENT AND LEGITIMATE CONSTITUTIONAL REVIEW

In its Recommendation of 21 December 2016,, the Commission recommended that
the Polish authorities take the following actions already requested in its
Recommendation of 27 July 2016:

(@ Implement fully the judgments of the Constitutional Tribunal of 3 and 9
December 2015 which requires that the three judges that were lawfully
nominated in October 2015 by the previous legislature can take up their
function of judge in the Constitutional Tribunal, and that the three judges
nominated by the new legislature without a valid legal basis do not take up the
post of judge without being validly elected; for this reason, the President of the
Republic is required to urgently take the oath of the three judges elected by the
previous legislature;
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(b)

(©)

(d)

Publish and implement fully the judgments of the Constitutional Tribunal of 9
March 2016 and the judgment of 11 August 2016 concerning the law of 22 July
2016 on the Constitutional Tribunal and other judgments rendered after that
date and future judgments;

Ensure that any reform of the law on the Constitutional Tribunal respects the
judgments of the Constitutional Tribunal, takes the Opinions of the Venice
Commission fully into account and ensures that the effectiveness of the
Constitutional Tribunal as a guarantor of the Constitution is not undermined,;

Refrain from actions and public statements which could undermine the
legitimacy and efficiency of the Constitutional Tribunal.

In addition to these actions, the Commission recommended that the Polish
authorities:

(@)

(b)

(©)

Ensure that the Constitutional Tribunal can as a matter of urgency effectively
review the constitutionality of the law on the Status of Judges, the law on
Organisation and Proceedings and the Implementing law, and that the
judgments concerned are published without delay and implemented fully;

Ensure that no appointment of the new President of the Constitutional Tribunal
take place as long as the judgments by the Constitutional Tribunal on the
constitutionality of the new laws have not been published and implemented
fully, and as long as the three judges that were lawfully nominated in October
2015 by the 7" term of the Sejm have not taken up their judicial functions in
the Tribunal,

Ensure that as long as a new President of the Constitutional Tribunal has not
been lawfully appointed, he is replaced by the Vice-President of the Tribunal
and not by an acting President, or by the person appointed as President of the
Tribunal on 21 December 2016.

The Commission observes that none of the recommended actions set out by the
Commission have been implemented:

(@)

(b)

(©)

(d)

The three judges that were lawfully nominated in October 2015 by the
previous legislature have still not been able to take up their function of judge in
the Constitutional Tribunal. By contrast, the three judges nominated by the 8th
term of the Sejm without a valid legal basis were admitted to take up their
function by the acting President of the Tribunal;

Three important judgements of the Constitutional Tribunal of 9 March 2016,
11 August 2016 and 7 November 2016 have still not been published and have
been removed from the register of the Tribunal which is accessible from its
website. Other judgements which were not yet published at the time of the
adoption of the Recommendation of 21 December 2016 have by contrast been
published on 29 December 2016 in the Journal of Laws;

the law on the status of judges, the law on Organisation and Proceedings and
the Implementing law, have still not been subject, as a matter of urgency, to the
effective review of their constitutionality by the Constitutional Tribunal and the
appointment of the new President of the Constitutional Tribunal took place
before such review can occur;

After the end of the mandate of the former President of the Constitutional
Tribunal, a new President has still not been lawfully appointed. The former
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President was not replaced by the Vice-President of the Tribunal but by an
acting President and, subsequently, by the person appointed as President of the
Tribunal on 21 December 2016.

As explained in its Recommendation of 21 December 2016° the Commission
considers that the procedure which led to the appointment of a new President of the
Tribunal is fundamentally flawed as regards the rule of law. The procedure was
initiatied by an acting President whose appointment raised serious concerns as
regards the principles of the separation of powers and the independence of the
judiciary as protected by the Polish Constitution. Furthermore, the fact that the
procedure allowed the three "December judges" unlawfully nominated by the new
legislature of the Sejm to participate in the process rendered the entire selection
process unconstitutional. Similarly, the fact that the lawfully elected "October
judges™ could not participate in the process equally had an impact on the outcome,
and therefore vitiated the process. Moreover, the very short notice for the
convocation of the General Assembly and the refusal to postpone the meeting raised
serious concerns. Finally, the election of candidates by six judges only was
incompatible with the judgment of the Tribunal of 7 November 2016 according to
which Article 194(2) of the Constitution must be understood as providing that the
President of the Tribunal shall be appointed by the President of the Republic from
amongst candidates which have obtained a majority vote in the General Assembly of
the Tribunal.

The Commission also notes that following the appointment of the President of the
Constitutional Tribunal a number of developments have further undermined the
legitimacy of the Tribunal. In particular: the Vice-President of the Tribunal, whose
position is recognised in the Constitution, was obliged by the newly appointed
President of the Tribunal to use his remaining leave until the end of his mandate; as a
consequence of an action brought by the Prosecutor General to challenge the validity
of the election in 2010 of three judges of the Constitutional Tribunal, these judges
were subsequently excluded from the judicial activities of the Tribunal; the new
President of the Tribunal changed the composition of benches hearing cases and
cases were reassigned to panels consisting in part of unlawfully appointed judges;
requests, in particular from the Ombudsman, aiming at removing judges unlawfully
appointed from panels adjudicating cases were dismissed; an important number of
judgements was delivered by benches which included unlawfully appointed judges;
finally, after the end of the mandate of the Vice-President, an unlawfully appointed
judge was appointed as the new Vice-President of the Tribunal.

These developments have de facto led to a complete recomposition of the
Constitutional Tribunal outside the normal constitutional process for the
appointments of judges.

The reply of the Polish authorities received on 20 February 2017 to the Commission's
complementary Recommendation does not alleviate the concerns of the Commission,
and does not announce any concrete measures to address the issues raised by the
Commission. The reply argues that the new laws on the Constitutional Tribunal and
the appointment of the new President of the Constitutional Tribunal have created the
proper conditions for its functioning after a period of paralysis caused by political
quarrels of politicians of the opposition. As regards the composition of the Tribunal
the reply, like the previous reply to the Recommendation of 27 July 2016, denies any

6

See section 5.3 and 5.4 of the Recommendation.

EN



EN

10.

11.

12.

effect to the judgments of the Constitutional Tribunal of 3 and 9 December 2015.
Concerning the selection procedure for the President of the Constitutional Tribunal,
the reply ignores the judgment of 7 November 2016 according to which the
Constitution requires that the President of the Tribunal shall be appointed from
amongst candidates which have obtained a majority vote in the General Assembly of
the Tribunal. As to the role of the Vice-President of the Tribunal, the reply disregards
the fact that the Constitution explicitly recognizes the position of Vice-President
which is subject to the same appointment procedure as the President of the Tribunal.
Regarding the appointment of an acting President of the Constitutional Tribunal, the
reply fails to identify any legal basis in the Constitution, and considers that it was an
exceptional adjustment mechanism dictated by extraordinary circumstances.

In conclusion, the Commission considers that the independence and legitimacy of the
Constitutional Tribunal are seriously undermined and, consequently, the
constitutionality of Polish laws can no longer be effectively guaranteed’. This
situation is particularly worrying for the respect of the rule of law since, as explained
in the previous Recommendations, a number of particularly sensitive new legislative
acts have been adopted by the Polish Parliament, such as a new Civil Service Act®, a
law amending the law on the Police and certain other laws® and laws on the Public
Prosecution Office™, a law on the Ombudsman and amending certain other laws', a
law on the National Council of Media? and an anti-terrorism law™®.

Moroever, the adverse impact on the rule of law of the lack of an independent and
legitimate constitutional review in Poland is now seriously aggravated by the fact
that the constitutionality of the new laws relating to the Polish judicial system
mentioned above in paragraph 2(2) and analysed further below in Section 3 can no
longer be verified and guaranteed by an independent constitutional tribunal.

THE THREATS TO JUDICIAL INDEPENDENCE

The law on the National School of Judiciary, the law on the National Council for the
Judiciary, the law on the Ordinary Courts Organisation and the law on the Supreme

10

11

12

13

According to Article 188 of the Constitution, the Constitutional Tribunal is to rule on the conformity of statutes and
international agreements to the Constitution, on the conformity of a statute to ratified international agreements whose
ratification required prior consent granted by statute, on the conformity of legal provisions issued by central State organs
to the Constitution, ratified international agreements and statutes, on the conformity to the constitution of the purposes
or activities of political parties, and on complaints concerning constitutional infringements. According to Article 189 of
the Constitution, the Constitutional Tribunal shall also settle disputes over authority between central constitutional
organs of the State.

Law of 30 December 2015 amending the law on Civil Service and certain other acts, published in Official Journal on 8
January 2016, item 34.

Law of 15 January 2016 amending the law on Police and other laws, published in Official Journal on 4 February 2016,
item 147.

Law of 28 January 2016 on the Prosecutor's Office, published in Official Journal on 15 February 2016, item 177; law of
28 January 2016 - Regulations implementing the Act - law on the Prosecutor's Office, published in Official Journal on
15 February 2016, item 178.

Law of 18 March 2016 on the Ombudsman and amending certain other laws. The law was signed by the President of the
Republic on 4 May 2016.

Law of 22 June 2016 on the National Council of Media. The law was signed by the President of the Republic on 27 June
2016.

Law of 10 June 2016 on anti-terrorism. The law was signed by the President of the Republic on 22 June 2016.
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13.

3.1.

14.

15.

16.

17.

Court contain a number of provisions which raise grave concerns as regards the
principles of judicial independence and separation of powers.

The Commission notes that a number of statements or opinions, including from the
Supreme Court, the Ombudsman and the National Council for the Judiciary, have
expressed concerns as regards the compatibility of the new laws with the
Constitution.

The assistant judges

Under Articles 2(1) and 2(36) of the law amending the law on the National School
of Judiciary and Public Prosecution, the law on Ordinary Courts Organisation and
certain other laws, assistant judges are entrusted with the tasks of judge in district
courts for a period of four years. In particular, assistant judges will be allowed to act
as single judges in district courts.

However, under the Polish legal system, assistant judges do not have the same status
as judges™. Assistant judges are appointed for the limited term of four years and after
36 months they can start applying for new proceedings to become judges. Assistant
judges are not subject to the same guarantees for protecting judicial independence as
those applicable to judges — for example as regards the appointment, which is not
subject to the same procedure as for judges. Unlike the position of judges, the
position of assistant judges performing judicial functions is not envisaged in the
Constitution. This implies that their status, as well as the guarantees for their
independence, can be modified by ordinary law, and do not require any change of the
Constitution™.

During the legislative process of the law on the National School of Judiciary
concerns have been expressed by the Supreme Court and the National Council for the
Judiciary as to whether the guarantees for independence of assistant judges comply
with the Constitution and are sufficient to meet the requirements of a fair trial
enshrined in Article 6(1) ECHR™. The European Court of Human Rights has held
that th%previous regime regarding assistant judges in Poland did not meet these
criteria™.

Given their short mandate, the status of assistant judges makes them particularly
vulnerable to external influence, notably from the Minister of Justice. The Minister
of Justice has a significant influence on the career of assistant judges as is also
involved in the subsequent process of the selection and appointment as judge.
Assistant judges who would like to become judge have to undergo an entirely new
selection and appointment procedure. The assistant judges must first make an
application to be appointed judge to the National Council for the Judiciary which will

14

15

16

17

The assistant judges, even though they are entrusted with the duties of a judge, are appointed by the Minister of Justice
directly with a minimal involvement of the National Council for the Judiciary as it can only raise an objection within 30
days.

The independence of the judge should be enshrined in the constitution with more specific rules provided at the
legislative level (Recommendation CM/Rec(2010)12 of the Committee of Ministers of the Council of Europe on judges:
independence, efficiency and responsibilities, adopted on 17 Nov. 2010 (‘the 2010 CoE Recommendation'), para 7).
It should also be noted that the Supreme Court and the National Council for the Judiciary in their opinions raised
questions of constitutionality of this law.

Opinion of the Supreme Court of 3 Feb. 2017; Opinion of the National Council for the Judiciary of 10 Feb. 2017.

ECtHR Case Henryk Urban and Ryszard Urban v Poland, 23614/08, 28 Feb. 2011; ECtHR Case Mirostaw Garlicki v
Poland, 36921/07, 14 Sept. 2011; ECtHR Case Pohoska v Poland, 33530/06 10 Apr. 2012.

10
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3.2.

18.

19.

20.

21.

22.

23.

proceed to a full assessment of the candidate and decide whether or not to propose
the candidate for the post of judge to the president of the Republic. It is the President
of the Republic who appoints the candidate to the post of judge. The legitimate desire
of assistant judges to become a judge, in connection with the lack of sufficient
guarantees for protecting their personal independence during this period, exposes
assistant judges to pressure from the Minister of Justice and may affect their personal
independence when they adjudicate cases.

The court presidents

In the Polish legal system, court presidents have a dual role: they do not only have a
responsibility as court managers, but they also perform judicial functions. The new
law on Ordinary Courts Organisation raises concerns with regard to the personal
independence of courts president when exercising their judicial function, but also as
regards their influence over other judges.

Articles 1(6), 17(1) and 18(1) of the new law on Ordinary Courts Organisation
provide rules on the dismissal and appointment of court presidents. During a six-
month period, the Minister of Justice would be granted the power to appoint and
dismiss presidents of courts without being bound by concrete criteria, with no
obligation to state reasons, and with no possibility for the judiciary (neither for the
National Council for the Judiciary, nor for the board of judges of a concerned court)
to block these decisions. In addition, no judicial review is available against a
dismissal decision of the Minister of Justice. After the six-month period, the Minister
of Justice would be able to appoint presidents of courts at his discretion; only in case
of dismissal of a court president, the National Council for the Judiciary would be
able, with a qualified majority of two third of all members of the Council, to block
the decision of the Minister of Justice™.

The power of the Minister of Justice to arbitrarily dismiss court presidents would
allow the Minister of Justice to retain influence over court presidents which may
affect their personal independence when they adjudicate cases. For example, a court
president who is called upon to deliver a judgment in a sensitive case against the
State may feel the pressure from the Minister of Justice to follow the position of the
State in order to avoid being dismissed as a court president.

Also judges who are not court presidents, but would like to become court presidents
may be inclined not to go against a position of the Minister of Justice, in order not to
reduce their chances of being appointed court presidents. Their personal
independence would as a result be equally affected, when adjudicating cases.

It should also be noted that court presidents, in their capacity as court managers, have
important powers over other judges and may therefore also interfere with the
personal independence of these judges. For example, court presidents have the power
to replace judges in their function of heads of division or heads of section of courts,
power to issue written notification to these heads of division and section involving
pecuniary sanctions in case of deficiencies, and the power to transfer judges without
their consent within the relevant judicial district.

Finally, these provisions raise constitutionality concerns as pointed out notably by
the opinions of the Supreme Court, the National Council for the Judiciary and the
Ombudsman. In particular, allowing for such possibility of dismissal of court

18

Art. 1(7) of the law on the Ordinary Courts Organisation.
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3.3.

24,

25.

26.

presidents by the Minister of Justice disregards the principles of judicial
independence and separation of powers.

The appointment and career of judges

According to the Polish Constitution the independence of judges is safeguarded by
the National Council for the Judiciary®®. The role of the National Council for the
Judiciary has a direct impact on the independence of judges in particular as regards
their promotion, transfer, disciplinary proceedings, dismissal and early retirement.
For example, the promotion of a judge (e.g. from district court to regional court)
requires the President of the Republic to once again appoint the judge, and therefore
the procedure for judicial assessment and nomination involving the National Council
for the Judiciary will have to be followed again.

For this reason, in Member States where a Council for the Judiciary has been
established, its independence is particularly important for avoiding undue influence
from the Government or the Parliament on the independence of judges. For example,
in the context of disciplinary proceedings against judges conducted by a Council, the
European Court of Human Rights has questioned the level of influence of the
legislative or executive authorities given that the Council was composed by a
majority of members appointed directly by these authorities®. For the same reason,
well established European standards, in particular the 2010 Recommendation of the
Committee of Ministers of the Council of Europe, stipulate that "not less than half
the members of [Councils for the Judiciary] should be judges chosen by their peers
from all levels of the judiciary and with respect for pluralism inside the judiciary"?.
It is up to the Member States to organise their justice systems, including whether or
not to establish a Council for the Judiciary. However, where such a Council has been
established, as it is the case in Poland, its independence must be guaranteed in line
with European standards.

Until now, the Polish system was fully in line with these standards since the National
Council for the Judiciary was composed of a majority of judges chosen by judges.
Articles 1(1) and 7 of the law amending the law on the National Council for the
Judiciary would radically change this regime by providing that the 15 judges-
members of the National Council for the Judiciary will be appointed, and can be re-
appointed, by the Sejm** as well as by establishing a new structure within the
Council. The new rules on appointment of judges-members of the National Council
for the Judiciary significantly increase the influence of the Parliament over the
Council and adversely affect its independence in contradiction with the European

19

20

21

22

Acrticle 186(1) of the Polish Constitution: "The National Council of the Judiciary shall safeguard the independence of the
courts and judges".

ECtHR Case Ramos Nunes de Carvalho E S& v Portugal, 55391/13, 57728/13 and 74041/13, 21 June 2016, para 77.

Para 27; see also Council of Europe Plan of Action on Strengthening Judicial Independence and Impartiality adopted on
13 April 2016, (CM(2016)36 final) at C item (ii). CCJE Opinion no. 10 on the Council for the Judiciary in the service of
society, at 27; various opinion of the Venice Commission and ENCJ standards in 'Councils for the Judiciary' Report
2010-11 at 2.3.

The Constitution stipulates that the National Council for the Judiciary is composed of ex officio members (the First
President of the Supreme Court, the Minister of Justice, the President of the Supreme Administrative Court and a
presidential appointee) and elected members. The elected members consist of four deputies "chosen by the Sejm", two
senators "chosen by the Senate” and 15 judges ("chosen from amongst" the common, administrative and military courts
and the Supreme Court).
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27.

28.

29.

30.

standards. The fact that the judges-members will be appointed by the Sejm with a 3/5
majority does not alleviate this concern.

The fact that according to Article 5(1) of the law amending the law on the National
Council for the Judiciary the mandates of all the current judges-members of the
National Council for the Judiciary would be terminated prematurely further
aggravates these concerns given that the Parliament will immediately gain a decisive
influence on the composition of the Council to the detriment of the influence of
judges themselves.

The politicisation of the National Council for the Judiciary is also aggravated by the
new internal structure. According to Article 1(7) of the law amending the law on the
National Council for the Judiciary, the Council would be composed of two
assemblies: the first with a majority of Members of Parliament, the second with
judges appointed by the Parliament. Formally, the Council would remain composed
by a majority of judges, but in reality the new "political™ assembly could render more
difficult the decision making process of the National Council for the Judiciary. If the
two assemblies diverged in their assessment of a candidate, the assembly that has a
positive opinion could request a re-assessment by the Council in its full composition
with a two-third majority of all members of the Council. Such a threshold would be
very difficult to meet, also in view of the increased influence of the legislative power
on the composition of the Council. This new regime would have a direct impact on
the appointment and career of judges in Poland since the judges-members of the
Council which are in the second assembly may under certain circumstances no
longer have a final say on matters concerning the assessment of candidates for the
post of judges®.

This situation raises concerns from the point of view of the independence of the
judiciary.For example, a district court judge who has to deliver a judgment in a
politically sensitive case, while the judge is at the same time applying for a
promotion to become a regional court judge, may be inclined to follow the position
favoured by the political majority in order not to put his/her chances to obtain the
promotion into jeopardy. Even if this risk does not materialise, the new regime does
not provide for sufficient guarantees to secure the appearance of independence which
is crucial to maintain the confidence which tribunals in a democratic society must
inspire in the public®,

The Commission notes that in their opinions concerning the bill, the Supreme Court
and the National Council for the Judiciary raised a number of concerns as regards the
constitutionality of the new regime. In particular, it was noted that the new rules
would render the National Council for the Judiciary dependent on the political
decisions of the parliamentary majority. The opinions also underlined that the
National Judicial Council is a unitary body that cannot be subdivided in two organs
unknown to the Constitution and the bill would change the constitutional order by
providing the Sejm with a dominating position over the judiciary. Furthermore, the
premature termination of the mandate of the judges-members of the Council, and of
the functioning of a constitutional organ, would violate the principle of a democratic
state governed by the rule of law and the principle of legality. As explained above,

23
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This is contrary to Council of Europe standards: 2010 CoE Recommendation (para 26); Council of Europe Plan of
Action on Strengthening Judicial Independence and Impartiality adopted on 13 April 2016, (CM(2016)36 final), under

ECtHR Cases Morice v France, 29369/10, 23 Apr 2015, para 78; Cyprus v. Turkey, 25781/94, 10 May 2001, para 233.
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3. 4.

31.

32.

33.

34.

the Commission recalls that an effective constitutional review of these provisions is
currently not possible.

The retirement age and the power to prolong the mandate of judges

Articles 1(26)b-c and 13(1) of the law amending the law on Ordinary Courts
Organisation stipulate that the retirement regime applicable to ordinary judges will
be reduced from 67 to 60 for female judges and from 67 to 65 for male judges and
the Minister of Justice will be granted the power to decide on the prolongation of
judicial mandates (until the age of 70) on the basis of vague criteria. Pending this
decision the judges concerned remain in office.

The new retirement regime would adversely impacts on the independence of
judges®. The new rules create an additional tool through which the Minister of
Justice can exert influence on individual judges. In particular, the vague criteria for
prolongation of the mandates allow for undue discretion, undermining the principle
of irremovability of judges?®. While decreasing the retirement age, the law allows
judges to have their mandate extended by the Minister of Justice for up to ten years
for female judges and five years for male judges. Also, there is no time-frame for the
Minister of Justice to make a decision on the extension of the mandate, which allows
the Minister of Justice to retain influence over the judges concerned for the
remaining time of their judicial mandate. Even before the retirement age is reached,
the mere prospect of having to request the Minister of Justice for such a prolongation
could exert pressure on the judges concerned.

By decreasing the retirement age of judges while making prolongation of the judicial
mandate conditional upon the decision of the Minister of Justice, the new rules
undermine the principle of irremovability of judges which is a key element of the
independence of judges according to the case law of the Court of Justice and of the
European Court of Human Rights. Among the requirements of an independent court,
the Court of Justice stated that judges should enjoy personal and operational
independence in the exercise of their duties and should also be protected against
dismissal through the existence of effective safeguards against undue intervention or
pressure from the executive®’. The provisions concerned are also not in line with the
European standards according to which judges should have guaranteed tenure until a
mandatory retirement age, where such retirement age exists.

The Commission notes that the new rules also raise constitutionality concerns.
According to the opinion of the Supreme Court®®, allowing the Minister of Justice to
decide on the prolongation of a judge's mandate, in combination with lowering the
retirement age of judges, violates the principle of irremovability of judges (art.
180(1) of the Constitution). As explained above, the Commission recalls that an
effective constitutional review of these provisions is currently not possible.

25
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28

2010 Council of Europe Recommendation, para 49.

According to the law, the Minister of Justice decides on whether or not to prolong mandate of a judge, "taking under
consideration rational use of common court personnel and the needs resulting from the workload of particular courts"
(cf. art. 1(26)(b) of the law).

Case C-53/03 Syfait and Others, 31 May 2005, para 31; Case C-103/97 Kéllensperger and Atzwanger, 4 Feb. 1999, para

Opinion of the Supreme Court of 28 April 2017.

14

EN



EN

3.5.
3.5.
35.

36.

37.

The Supreme Court
1. Dismissal, forced retirement and re-appointment of Supreme Court judges

According to Article 87 of the new law on the Supreme Court, on the day following
the entry into force of the law, all judges of the Supreme Court would be dismissed
and retired®.

According to Article 88 of the same law, only the judges indicated by the Minister of
Justice would remain initially active for an interim period until the President of the
Republic has made a final selection of the judges who will be allowed to stay in
office following a special verification procedure. This procedure would require the
President of the Republic to choose judges who will remain in office from those
Supreme Court judges that are pre-selected by the Minister of Justice and assessed by
the National Council for the Judiciary. The law includes vague and undetermined
criteria according to which the choice of judges that will remain in office should be
made. Any resolutions of the National Council for the Judiciary in this respect would
not be binding on the President of the Republic®®. According to Article 91 of the law
on the Supreme Court, if the judge holding the office of the First President of the
Supreme Court is dismissed and retired, the President of the Republic chooses an
interim First President of the Supreme Court.

The dismissal and forced retirement of all judges of the Supreme Court, considered
in connection with the rules allowing for their possible reappointment, would violate
the judicial independence of Supreme Court judges. Judges should be protected
against dismissal through the existence of effective safeguards against undue
intervention or pressure from other State powers®’. According to the case law on the
Court of Justice and the European Court of Human Rights and European standards,
judicial independence requires guarantees sufficient to protect the person of those
who have the task of adjudicating in a dispute®’. The irremovability of judges by the
executive during their term of office is a consequence of their independence and thus
included in the guarantees of Article 6(1) ECHR*®. As a consequence, judges must
only be dismissed individually, if this is justified on the basis of a disciplinary
procedure concerning their individual activity and presenting all guarantees for the

29

30

31

32

33

According to Art. 89(1) judges who are dismissed and retired are entitled to an emolument in the amount equal to
remuneration the judge received at the most recent post held in the Supreme Court — until they attain 65 years of age.
Art. 89(2) of the law on the Supreme Court provides that judges who are dismissed from the Supreme Court retain the
right to apply within 14 days from their retirement to the Minister of Justice for a transfer to a judicial post in an
ordinary, military or administrative court. The Minister of Justice has the right to turn down that request.

Subsequently, according to Article 95 of the law on the Supreme Court, the Minister of Justice announces vacancies in
particular chambers of the Supreme Court, and then proposes one candidate of his own choosing for each announced
vacancy to the National Council for the Judiciary. The National Council for the Judiciary assesses each candidacy and
makes a proposal to the President of the Republic for the appointment to a post of a Supreme Court judge. In certain
cases the National Council for the Judiciary will be able make such a proposal through only one of its Assemblies, thus
potentially excluding the Assembly composed of judges-members. The Minister of Justice can make an additional
announcement about the remaining vacancies. Then, candidates can lodge their candidacies in a regular procedure with
the National Council for the Judiciary assessing them and submitting an application to the President of the Republic for
their appointment to posts of Supreme Court judges.

Case C-53/03 Syfait and Others, 31 May 2005, para 31; Case C-103/97 Kéllensperger and Atzwanger, 4 Feb. 1999, para
20.

Case C-222/13 TDC, 9 Oct. 2014, paras 29-32; Case C-506/04 Wilson, 19 Sept. 2006, para 53; Case C-103/97
Kollensperger and Atzwanger, 4 Feb. 1999, paras 20-23; Case C-54/96 Dorsch Consult, 12 Sept. 1997, para 36; Case C-
17/00, De Coster, 29 Nov. 2001, paras 18-21; ECtHR Case Baka v. Hungary, 20261/12, 23 June 2016, para 121.

ECtHR Case Campbell and Fell v The United Kingdom, A80 (1984), 28 June 1984, para 80.
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38.

defence in a democratic society. Judges cannot be dismissed as a group; judges
cannot be dismissed for general reasons not related to individual behaviour.

These guarantees and safeguards are lacking in the present case and the provisions
concerned would constitute a flagrant violation of the independence of judges of the
Supreme Court and of the separation of powers®, and therefore of the rule of law.

3.5.2. Disciplinary proceedings

39.

40.

41.

42.

The law on the Supreme Court would establishes a new disciplinary chamber and
new rules for disciplinary proceedings against Supreme Court judges™.

These new rules on disciplinary proceedings would adversely affect judicial
independence. In particular, the involvement of the Minister of Justice in disciplinary
proceedings against judges of the Supreme Court would constitute a threat to their
independence: the fact that the Minister of Justice would have the power to initiate
disciplinary proceedings against Supreme Court judges and also to influence the
conduct of the investigations, would provide the Minister of Justice with an
additional tool to put considerable pressure on judges.

Notably, according to Article 56(5) of the law on the Supreme Court, the Minister of
Justice could object to the decision of the disciplinary officer of the Supreme Court
who conducts an investigation to terminate this investigation due to a lack of
grounds; in such a case the disciplinary officer of the Supreme Court would have to
continue conducting the disciplinary proceedings and would be bound by the
instructions from the Minister of Justice. Additionally, the Minister of Justice could
himself appoint a disciplinary officer on a case-by-case basis*®. The appointment of a
disciplinary officer by the Minister of Justice would exclude every other disciplinary
officer from a given case. Whenever the Minister of Justice has appointed a
disciplinary officer, a preliminary investigation must be conducted. According to
Article 57(2), the disciplinary officer appointed by the Minister would be bound by
the instructions provided by the Minister of Justice in certain cases.

The mere threat of disciplinary proceedings being initiated pursuant to the
instructions of the Minister of Justice would directly affect the independence of
judges of the Supreme Court. The Court of Justice has held that for a court to be

34

35

36

The law contradicts with Council of Europe standards. In particular, the new rules contradict the principle of
irremovability of judges as a key element of the independence of judges as enshrined in the 2010 Council of Europe
Recommendation. Accordingly, Supreme Court judges should have guaranteed tenure, and their mandates should not be
prematurely terminated. Also, according to the 2010 Council of Europe Recommendation, decisions concerning the
selection and career of judges should be based on objective criteria pre-established by law or by the competent
authorities, and where the government or the legislative power take decisions concerning the selection and career of
judges, an independent and competent authority drawn in substantial part from the judiciary should be authorised to
make recommendations or express opinions which the relevant appointing authority follows in practice. The law violates
these standards.

Disciplinary procedures against Supreme Court judges concern responsibility for offences against the rules of the
service and for compromising the dignity of their office. Article 5 of the law on the Supreme Court stipulates that the
disciplinary chamber deals also with disciplinary proceedings against Supreme Court judges, certain disciplinary
proceedings against members of legal professions, and with appeals against disciplinary decisions. The law sets a new
composition of the Supreme Courts' disciplinary courts: by default, a first instance disciplinary court will be composed
of one judge of the disciplinary chamber; a second instance disciplinary court will be composed of three judges.
Disciplinary proceedings may be initiated by a motion of a disciplinary officer (Art. 56(1): disciplinary officer appointed
by the Supreme Court to a three-year term, and Art. 54(4): disciplinary officer appointed by the Minister on a case-by-
case basis).

Art. 54(1) of the law on the Supreme Court. The Minister of Justice appoints the disciplinary officers from among
prosecutors presented by the State Prosecutor.
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3.5.

43.

3.6.

44,

independent it should exercise its functions wholly autonomously, without being
subordinated to any other body and be thus protected against external interventions
or pressure liable to jeopardise the independent judgment of its members as regards
proceedings before them®’. These conditions are not fulfilled in the present case. As a
consequence, Supreme Court judges may feel pressure to follow the position of the
executive power when adjudicating cases.

3. Legislative process

The Commission notes that the law on the Supreme Court, which is a self-standing
new act of more than 110 Articles and which amends six existing laws, would have a
serious impact on the independence of the Supreme Court and more generally on the
separation of powers and the rule of law in Poland. The Commission regrets that this
important law has not been subject to the appropriate preparation and consultations
that it should have deserved. On the contrary, the draft was tabled on 12 July 2017
and was adopted on 22 July 2017. The Commission considers that such a fast-track
legislative process of the two chambers undermines in itself the trust in the judiciary
in Poland and is not in line with the spirit of loyal cooperation between States
institutions which should characterise a democratic state governed by the rule of law.

Other provisions

The four laws contain a number of other sensitive provisions from the point of view
of the rule of law and the separation of powers, in particular regarding the premature
termination of mandates of disciplinary officers in courts®®, the powers of the
Minister of Justice to assess the performance of courts®, the transfer of judges®, the
structure of the National School for Judiciary*, the declaration of assets of judges®,
and the staff of the National Council for the Judiciary and of the Supreme Court*,
These issues have been identified in a number of analyses, in particular from the
Supreme Court and the National Council for the Judiciary as raising concerns,
including questions of compliance with the Constitution**. However, as explained
above an independent and legitimate constitutional review is currently not possible.
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41

42
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44

Case C-503/15 Margarit Panicello, 16 Feb. 2017, paras 37-38; Case C-203/14 Consorci Sanitari del Maresme, 6 Oct.
2015, para 19; Case C-222/13 TDC, 9 Oct. 2014, para 30; Joined Cases C-58/13 and C-59/13 Torresi, 17 July 2014,
para 22; Case C-506/04 Wilson, 19 Sept. 2006, para 51.

Article 6 of the law amending the law on the National Council for the Judiciary; Article 100(1) and (2) of the law on the
Supreme Court.

Article 1(16) of the law amending the law on the Ordinary Courts Organisation.
Article 1(5)(b) of the law amending the law on the Ordinary Courts Organisation.
Article 1 of the law amending the law on the National School of Judiciary.

Article 1(33) of the law amending the law on the Ordinary Courts Organisation and article 38 of the law on the Supreme
Court.

Article 10 of the law amending the law on the National Council for the Judiciary; Article 93 and Article 99 of the law of
20 July on the Supreme Court.

New provisions on the directors of courts have also been identified as raising concerns (Article 1 of the law of 23 March
2017 amending the law on the Ordinary Courts Organisation).
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4. FINDING OF A SYSTEMIC THREAT TO THE RULE OF LAW

45,

For the reasons set out above, the Commission considers that the situation of a
systemic threat to the rule of law in Poland as presented in its Recommendations of
27 July 2016 and 21 December 2016 has seriously deteriorated. In particular:

1)

(2)

3)

(4)

(5)

The unlawful appointment of the President of the Constitutional Tribunal, the
admission of the three judges nominated by the 8th term of the Sejm without a
valid legal basis, the fact that one of these judges has been appointed as Vice-
President of the Tribunal, the fact that the three judges that were lawfully
nominated in October 2015 by the previous legislature have not been able to
take up their function of judge in the Tribunal, as well as the subsequent
developments within the Tribunal described above have de facto led to a
complete recomposition of the Tribunal outside the normal constitutional
process for the appointment of judges. For this reason, the Commission
considers that the independence and legitimacy of the Constitutional Tribunal
are seriously undermined and, consequently, the constitutionality of Polish
laws can no longer be effectively guaranteed. The judgments rendered by the
Tribunal under these circumstances can no longer be considered as providing
an effective constitutional review.

The law on the National School of Judiciary already in force, and the law on
the National Council for the Judiciary, the law on the Ordinary Courts
Organisation and the law on the Supreme Court should they enter into force,
structurally undermine the independence of the judiciary in Poland and would
have an immediate and concrete impact on the independent functioning of the
judiciary as a whole. Given that the independence of the judiciary is a key
component of the rule of law, these new laws increase significantly the
systemic threat to rule of law as identified in the previous Recommendations.

In particular, the dismissal of Supreme Court judges, their possible
reappointment and other measures contained in the law on the Supreme Court
would very seriously aggravate the systemic threat to the rule of law.

The new laws raise serious concerns as regards their compatibility with the
Polish Constitution as underlined by a number of statements, in particular from
the Supreme Court, the National Council for the Judiciary, the Polish
Ombudsman, the Bar Association and asssociations of judges and lawyers, and
other relevant stakeholders*. However, as explained above an effective
constitutional review of these laws is no longer possible.

Finally, actions and public statements against judges and courts in Poland made
by the Polish Government and by members of Parliament from the ruling
majority have damaged the trust in the justice system as a whole. The
Commission underlines the principle of loyal cooperation between state organs

45

E.g. Supreme Court opinions of 30 January, 3 February, 28 April and 18 July 2017; National Council for the Judiciary
opinions of 30 January, 10 February, 7 March, 12 May, 26 May and 18 July 2017; Ombudsman opinions of 1 February,
12 April, 31 May, 28 June and 18 July 2017; opinion of the Director of the National School of Judiciary and Public
Prosecution of 10 February 2017; collective opinions of judges from appeal court areas in Lublin of 6 February 2017; in
Gdansk, Cracow, Bialystok, Szczecin, Rzeszow of 7 February 2017; in Warsaw and Poznan of 8 February 2017;
resolution of the Presidium of the Chief Bar Association of 3 February 2017; opinion of the Association of Judges
"Themis" of 29 January 2017; opinions of the Association of Judges "lustitia" of 8 February 2017, opinion of the
National Association of Court Referendaires of 6 February 2017; opinion of the Association of Alumni and Applicants
of the NSJPP of 7 February 2017; opinion of the National Association of Assistants to Judges of 8 February 2017.

18

EN



EN

46.

47.

48.

49.

50.

ol.

which is, as highlighted in the opinions of the Venice Commission, a
constitutional precondition in a democratic state governed by the rule of law.

The Commission recalls that where a constitutional justice system has been
established, its effectiveness is a key component of the rule of law. The Commission
also underlines that whatever the model of the justice system chosen, the
independence of the judiciary must be safeguarded as a matter of EU law. It is up to
the Member States to organise their justice systems, including whether or not to
establish a Council for the Judiciary the role of which is to safeguard judicial
independence. However, where such a Council has been established by a Member
State, as it is the case in Poland where the Polish Constitution has entrusted explicitly
the National Council for the Judiciary with the task of safeguarding judicial
independence, the independence of such Council must be guaranteed in line with
European standards.

Notwithstanding the fact that there is a diversity of justice systems in Europe,
common European standards have been established on safeguarding judicial
independence. It is with great concern that the Commission observes that following
the entry into force of the new laws referred to above, the Polish judicial system
would no longer be compatible with the European standards in this regard.

In that respect, the Commission takes note of the decision of the President of the
Republic of 24 July 2017 to refer back to the Sejm the law on the Supreme Court and
the law on the National Council for the Judiciary.

Respect for the rule of law is not only a prerequisite for the protection of all the
fundamental values listed in Article 2 TEU. It is also a prerequisite for upholding all
rights and obligations deriving from the Treaties and for establishing mutual trust of
citizens, businesses and national authorities in the legal systems of all other Member
States. Certain aspects of the new laws also raise concerns as regards their
compatibility with EU law and for this reason the Commission has decided, in
addition to the present Rule of Law Recommendation, to launch infringement
procedures against Poland when the law on the Ordinary Courts Organisation will be
published or should the law on the Supreme Court be signed and published.

The Commission underlines that the proper functioning of the rule of law is also
essential for the seamless operation of the Internal Market because economic
operators must know that they will be treated equally under the law. This cannot be
assured without an independent judiciary in each Member State. For this reason, the
Council underlined the importance for the Polish authorities to address the serious
concerns related to the rule of law in its Country Specific Recommendations
addressed to Poland in the context of the 2017 European Semester. The Country
Specific Recommendations have been generally endorsed by the European Council
on 23 June 2017 and adopted by the Economic and Financial Affairs Council on 11
July 2017%.

The Commission notes that a wide range of actors at European and international
level have expressed their deep concern about the reform of the Polish justice
system: representatives of the judiciary across Europe, including the Network of

46

Recital 14: "Legal certainty and trust in the quality and predictability of regulatory, tax and other policies and
institutions are important factors that could allow an increase in the investment rate. The rule of law and an
independent judiciary are also essential in this context. Addressing serious concerns related to the rule of law will help
improve legal certainty". Council Recommendation of 13 July 2017 on the 2017 National Reform Programme of Poland
and delivering a Council opinion on the 2017 Convergence Programme of Poland.
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52.

53.

54,

Presidents of the Supreme Judicial Courts of the European Union and the European
Network of Councils for the Judiciary, the Venice Commission, the Commissioner
for Human Rights of the Council of Europe, the United Nations Human Rights
Committee as well as numerous civil society organisations such as Amnesty
International and the Human Rights and Democracy Network. The European
Parliament has also expressed its concerns, including in two resolutions supporting
the Commission's views.

RECOMMENDED ACTION

The Commission recommends that the Polish authorities take appropriate action to
address this systemic threat to the rule of law as a matter of urgency.

In particular the Commission recommends that the Polish authorities take the
following actions:

(@) restore the independence and legitimacy of the Constitutional Tribunal as
guarantor of the Polish Constitution by ensuring that its judges, its President
and its Vice-President are lawfully elected and appointed and by implementing
fully the judgments of the Constitutional Tribunal of 3 and 9 December 2015
which require that the three judges that were lawfully nominated in October
2015 by the previous legislature can take up their function of judge in the
Constitutional Tribunal, and that the three judges nominated by the new
legislature without a valid legal basis no longer adjudicate without being
validly elected*’;

(b)  publish and implement fully the judgments of the Constitutional Tribunal of 9
March 2016, 11 August 2016 and 7 November 2016;

(c) ensure that the law on the National Council for the Judiciary, the law on
Ordinary Courts Organisation and the law on the Supreme Court do not enter
into force and that the law on the National School of Judiciary is withdrawn or
amended in order to ensure its compliance with the Constitution and European
standards on judicial independence;

(d) refrain from any measure interfering with the tenure of the Supreme Court
judges and their function;

(e) ensure that any justice reform upholds the rule of law and complies with EU
law and the European standards on judicial independence and is prepared in
close cooperation with the judiciary and all interested parties;

(F)  refrain from actions and public statements which could undermine further the
legitimacy of the Constitutional Tribunal, the Supreme Courts, the ordinary
courts, the judges, individually or collectively, or the judiciary as a whole.

The Commission underlines that the loyal cooperation which is required amongst the
different state institutions in rule of law related matters is essential in order to find a
solution in the present situation. The Commission also encourages the Polish
authorities to seek the views of the Venice Commission on the law on the National
School of Judiciary, the law on the National Council for the Judiciary, the law on the
Ordinary Courts Organisation and the law on the Supreme Court as well as on any
new legislative proposal aiming to reform the justice system in Poland.

47

See the Recommendation (EU) 2017/146 and the Recommendation (EU) 2016/1374.
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55.

56.

S7.

58.

59.

The Commission invites the Polish Government to solve the problems identified in
this Recommendation within one month of receipt of this Recommendation, and to
inform the Commission of the steps taken to that effect.

The Commission invites the Polish authorities to use the opportunity of the Polish
President’s decision to refer back to the Sejm the law on the National Council for the
Judiciary and the law on the Supreme Court to ensure that any reforms of the
judiciary in Poland take account of the concerns expressed in this Recommendation.

The Commission also recalls that Recommendations adopted under the rule of Law
Framework do not prevent Article 7 TEU being activated directly, should a sudden
deterioration in a Member State require a stronger reaction from the EU*.

The Commission asks in particular the Polish authorities not to take any measure to
dismiss or force the retirement of the Supreme Courts judges as these measures will
very seriously aggravate the systemic threat to the rule of law. Should the Polish
authorities take any measure of this kind, the Commission stands ready to
immediatly activate Article 7(1) TEU.

On the basis of this Recommendation, the Commission continues to be ready to
pursue a constructive dialogue with the Polish Government.

Done at Brussels, 26.7.2017

For the Commission
Frans TIMMERMANS
First Vice-President
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Section 4.1. of the Communication "A new EU Framework to Strengthen the Rule of Law", COM(2014) 158 final.
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